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ADMINISTRATIVE OMBUDSMAN

TUESDAY, JANUARY 16, 1968

U.S. SEnars,
SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND
ProcEDURE oF THE COMMITTEE ON THE J UDICIARY,
. Washington, D.O.

The subcommittee met, pursuant to notice at 10:10 a.m., in Room
3110, New Senate Office Building, Senator Edward V. Long of Mis-
souri (chairman of the subcommittee), presiding.

Present : Senator Long of Missouri (presiding).

Also present: Bernard Fensterwald, Jr., chief counsel; Benny L.
Kass, assistant counsel; William G. Ohlhausen, assistant counsel;
Bernard J. Waters, Senator Dirksen’s oflice, minority counsel.

Senator Loxe. The committee will be in order.

This morning the Senate Subcommittee on Administrative Prac-
tices and Procedure resumes hearings on the subject of ombudsman.
A little less than 2 years ago when our subcommittee first began study-
ing this concept, it was necessary to explain what the word “ombuds-
man” means. Since our hearing with the Swedish ombudsman in
March of 1966, there has been a lot of activity in this field. Today
it isnot necessary to explain the meaning of the word.

(8. 1195 follows:)

[8, 1195, 90th Cong., first sess. ]

A BILL To establish the Office of Administrative Ombudsman to mvestiga.te administrative
. practices and procedures of selected agencies of the United States

Be it enacted by the Senate and House of REcpresentatives of the United States
of America in Congress assembled, That subchapter IIT of chapter 5 of title 5 of
the United States Code is amended by renumbering section 576 as section 577,
and inserting a new section B76 entitled “Administrative Ombudsman®”.

SEc. 2. Asused in thig Act, the term—

(&) “Ombudsman” means the Administrative Ombudsman duly appointed and
serving under the provisions of this Act. )

(b) “Office” means the Office of the Administrative Ombudsman established
by this Act.

(c) “Agency” shall include the Social Security Administration, Veterans Ad-
ministration, Internal Revenue Service, and the Bureau. of Prisons, and any
officer, employee, or member thereof acting or purporting to act in the exercise
of his-official duties,

(d) “Administrative act” includes any action, omission, decision, recommenda-
tion, practice, or procedure. .

SEc, 3. (a) There ig hereby created an estabilshment of the Government to
be known as the Administrative Ombudsman, which shall be independent of the
executive department and under the direction and control of the Administrative
Confercnce. There shall be in the Office an Ombudsman and a Deputy Adminis-
trative Ombudsman who shall be appointed by the Ombudsman and shall per-
form such duties as may be assigned to him by the Ombudsman, During the
absence or incapacity of the Ombudsman, or at any time at which there is mo
Ombudsman, the Deputy shall act as Ombudsman.

1)
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i (l?) The Ombudsman shall be appointed by the President, by and with the

ldvice and consent of the Senate, for a term of five years. In no case shall
any person hold the office for more than four full terms. The Ombudsman shall
receive compensation in an amount equal to that of the Chief Judge of the

I1astr1<3t of Columbia Court of Appeals. The annual rate of basic compensation
OF the Deputy Ombudsman shall be $22,500.

il(c) The Ombudsman and the Deputy Ombudsman appointed under this Act
[ all. be chosen, without regard to political affiliation, from individuals specially
qualified to perform the duties of the office. Each individual so appointed shall
bie an individual who—

(1) has been admitted to the practice of law before the highest court of
any State, possession, territory, Commonwealth, or the District of Columbia,
and is member of the bar of that court in good standing;

(2) is of good :noral character, and possesses a good reputation for pro-
fessional legal colapetence, personal integrity, diligence in the performance
of duty, and freedom from personal bias or prejudice ;

(3) has not, wirhin the five-year period immediately preceding his appoint-
ment, served as 1 Member of Congress or as an appointed officer of any
agency as defined ' n this Act;

(4) is a citizen of the United States.

(d) No person ma’ serve as Ombudsman or Deputy Ombudsman while a
candidate for or holde: of any elected office, whether municipal, State, or Federal,
¢r while engaged in any other business, vocation, or employment.

(e) The Congress of the United States, by two-thirds vote in each House,
fay remove the Ombudsman from office when, in the judgment of the Congress,
he has become permanently incapacitated, or has been guilty of any felony, mis-
~onduct, or any other conduct involving moral turpitude, and for no other cause
and no other manner except by impeachment. .

(f) Subject to the civil service laws and the Classification Act of 1949, the
Ombudsman may applint and fix the compensation of such personnel as may be
required for the performance of the duties of the office. The Ombudsman shall
promulgate such rules and regulations as may be necessary to carry out the
duties imposed upon him by this Act, and he may delegate authority for the
performance of any sach duty, except those specified in section 6 of this Act, to
any officer or employze of the office. Such regulations shall include procedures
for receiving and processing complaints, conducting investigations, and reporting
his findings. ‘

(g) The Ombudsmin is authorized to charge a nominal fee for the investiga-
tion of complaints, a1d to waive any guch fee when, in his opinion, a financial
hardship may result {> the complainant.

Spe. 4. (a) The Ombudsman shall have jurisdiction to investigate the adminis-
trative acts, practices, or procedures, of any agency as defined in section 2(¢).
'‘Where necessary the Dmbudsman may exercise his powers under this Act without
regard to the finality »f any administrative act.

' (b) Upon his own mnotion or upon any oral or written complaint of any person,
the Ombudsman shall conduct or cause to be conducted, in such manner as he
shall determine to be appropriate, a full and complete investigation of any matter
which is an appropriate subject for investigation under section 5 of this Act,
unless, in his opinion —

(1) there is presently available an adequate remedy for the grievance
gtated in the coraplaint, whether or not complainant has availed himself of
it;

(2) the compliint relates to a matter that is outside the jurisdiction of the
Ombudsman ;

(3) complainent does not have a sufficient personal interest in the sub-
ject matter of th2 complaint ;

(4) eomplainant has had knowledge of the action complained of for too
long a period bef yre the complaint was submitted ; or
. (5) the complaint is trival, frivolous, vexatious, or not mads in good

aith.
(e) If, with respect to any complaint the Ombudsman decides not fo investi-
gate, he shall inforn. the complalnant of that decision and his reasons therefor;
except that he shall not be required to divulge matters which would invade the
privacy of any individual, or interfere with legitimate governmental activities.
In the event he decides to investigate, he shall notify the complainant and the
agency concerned in writing of that fact. The Ombudsman shall not be prohibited
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from making on-the-spot investigations of agency proceedings and activities,
subject to proper notice to an appropriate official.

Sre. 5. (a) For purposes of this Act, an appropriate subject for investigation
by the Ombudsman is an administrative act, practice, or procedure, of any agency
which might be—

(1) contrary to law or regulation;

(2) unreasonable, unfair, or oppregsive ;

(3) based wholly or partly on a mistake of law or fact;
(4) based on improper or irrelevant grounds;

(5) unaccompanied by an adequate statement of reasons;
(6) performed in an inefilcient manner; or

(7) otherwise erroneous.

(b) In carrying out his duties under this Act, the Ombudsman may investigate
to find an appropriate remedy, or to make routine checks of the operations of
any agency or agencies covered under this Act. The Ombudsman may undertake,
barticipate in, or cooperate with general studies or inquiries, whether or not
related to any particular administrative agency or any particular administrative
act, if he believes that they may enhance knowledge about or lead to improve-
ments in the functioning of administrative agencies.

(¢) In any investigation under this Act, the Ombudsman may (1) make in-
quires and obtain any and all information from the agency or agencies as he
deems necessary; (2) enter to inspect the premises of an agency; and (3) hold
private hearings with both the complaining individual and agency officials.

(d) Subject to the privileges which witnesses have in the courts of the United
States, the Ombudsman may (1) compel, at a specified time and place, by
subpena, the appearance and sworn testimony of any person who the Ombuds-
man has reasonable cause to believe may be able to give information relating to a
matter under investigation; and (2) compel any person to produce documents,
papers, or objects which the Ombudsman has reasonable cause to believe may
relate to a matter under investigation. The Ombudsman is authorized to bring
an action in a district court in which the complainant resides, or has his principal
place of business, or in which the agency is situated, in order to enforce the afore-
mentioned powers.

SEc. 6. (a) Prior to rendering any opinion or making any recommendation that
ig critical of any agency or person, the Ombudsman shall consult with that
agency or person. The Ombudsman shall allow that agency or person a reasonable
period of time to take the necessary or appropriate action indicated, or to file a
statement of explanation with the Ombudsman.

(b) If, after any investigation conducted by him under this Act, the Ombuds-
man finds that (1) a matter should be further considered by the agency; (2) an
administrative act should be modified, amended, or canceled; (3) a statute or
regulation on which an administrative act is based should be amended or re-
bealed; (4) reasons should be given for an administrative act: or (5) any other
action should be taken by the agency, he shall submit his views and recommen-
dationg to the agency. The Ombudsman may request the agency to notify him
within a specified time, of any action taken by the agency on his recommendations,
Any agency so requested shall be required to- comply with such request,

(c¢) Within sixty days following the submission of his views and recommenda-
tions to any agency under subsection (b) of this section, the Ombudsman shall
transmit copies thereof, together with coples of the agency’s reply, to the head
of the concerned agency, to the Chairman of the Administrative Conference of
the United States and to the appropriate committeey of the Senate and of the
House of Representatives. The Ombudsman is further authorized to take such
action as he may determine feasible to make such information available to the
general publie,

(d) The Ombudsman shall notify the complainant in writing of any action
taken by him and by the agency with respect to his complaint.

Sec, 7. (a) If, in carrying out his duties under this Act, the Ombudsman de-
termines that any employee or officer of any agency has been guilty of a breach
of duty or misconduct in connection with his duties as an employee or officer of
such agency, the Ombudsman shall refer the matter to the appropriate authorities
in the Department of Justice,

(b) The Ombudsman shall, on or before March 1 of each calendar year, submit
to the President, to the Congress, and to the head of the Administrative Con-
ference a written report concerning his activities under this Act during the pre-
ceding calendar year.
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_ S8pec. 8. (a) No proceed ng, decision, or report of the Ombudsman conducted
or made in accordance w th the provisions of this Act shall be challenged, re-
. viewed, quashed, or called into question in any court. No action, civil or criminal,
-shall lie against the Omludsman or against any person holding any office or
appointment under the Oiabudsman, for anything the Ombudsman or such per-
sons| may do, report, say in the course of the exercise or intended exercise of
their functions under this Act, unless it is shown that they acted in bad faith.
The Ombudsman. shall not be called to give evidence in any court, or in any pro-
ceeding of a judicial investigation of his functions. )

(b) Any letter addresszd to the Ombudsman and written by any person in
custody on a charge of, o1 after conviction of, any offense under the laws of the
United States, or by any inmate of any institution under the control of the Bureau
of tisons, shall be immeciately forwarded, unopened, to the Ombudsman by the

- institution where the wriver of the letter is detained or which he is an inmate.
(¢) The provisions of this Act shall be in addition to the provisions of any
_other law or regulation wider which any remedy or right of appeal is provided
_for any person, or any proc¢edure is provided for the inquiry into or investigation
of any matter, and nothing; in this Act shall Hmit or affect any such remedy, right
of appeal, or procedure. “'he powers conferred on the Ombudsman by this Act
may; be exercised by hin. notwithstanding any other provision of law to the
_effect that any administrative acticn or omission shall be final or that no appeal

shall lie in respect thereof’

SEc. 9. Any person who willfully obstruets or hinders the Ombudsman in the
proper exercise of his powers under this Act, refuses or willfully fails to comply
with any lawful requirerient of the Ombudsman under this Act, or willfully

_makes any false statement or misleads or attempts to mislead the Ombudsman in
‘the exercige of his powers under this Act, shall be fined not more than $1,000.

Sgc. 10. There are herehy authorized to be appropriated such sums as may be

necegsary, not in excess of $100,000, to carry out the provisions of this Act.

's T remarked at our first hearing on this subject, any new idea is
me’q‘ with immediate opposition. Opposition to ombudsman today

contes from many placss: from elected officials, agency representatives,
andi occasionally from the press. But in general, it scems safe to say
that the majorify of A mericans want and need some institution to help
themn fight their city hall; they want some place to complain about
the joperations of their government.

Recently, the subccmmittee issued a committee print listing the
ombudsman activities in 1967. ITawaii has become the first State in the
Unjon to formally create the office. We were encouraged to find that
billk to create a State ombudsman were introduced in some 27 State
legislatures; several cities are also comsidering the creation of an
ombudsman and, of course, several of my colleagues and I in the
Senate have introduced bills to create various forms of Federal
ombudsmen. :

There is today a need for some grievance procedure whereby the
complaining citizen cun get his day in court. This function, in large
paxt is handled at the Federal level by the elected representatives mn
Congress. There is still room for additional procedures. For this reason,
we llook forward to vratching the recently activated Administrative
Conference of the United States, which has the authority to take com-
plajnts from the public at Jarge. We are pleased to welcome the newly
appointed Chairman of the Administrative Conference, Prof. Jerre
‘Williams, who will explore this subject with us this morning.

There are, of course, other areas of the Federal Government which
neefl ombudsman-like review, including the Selective Service System,
and farming and agiiculture. As this Congress progresses, we will
try|to study these prohlems also. It is, of course, at the State and local
level where the ombuc sman can be most useful. We are encouraged by
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the letters and comments of State -and local governments throughout
the Nation who have expressed interest in our hearings; and are them-
selves considering ombudsman proposals. To assist these local gov-
ernments in their consideration of grievance procedures, we will also
hear this morning from Mr. Randy Hamilton, director of the Institute
for Local Self-Government. It is my understanding that Mr. Hamil-
ton’s organization has made the only existing study of local grievance
procedures, and we will hear from Mr. Hamilton later in the day.

Before we turn to Professor Williams, I want to read a statement
which Ambassador Arthur Goldberg made while he was an Associate
Justice of the Supreme Court.

In Scandinavia, that excellent institution called the Ombudsman assists the
ordinary citizen in secing that the law is not administered with an evil eye or
an uneven hand. He also assists the public official by clearing the air of unfound
charges. In both ways, the Ombudsman helps safeguard the integrity of equal
protection. The Ombudsman—or rather the idea it embodies—appropriately
adapted to our governmental institutions, towns, cities, states, and even the
Nation could help in the realization of our ideal of equal treatment of all citizens
by government officials. .

Our first witness this morning is Prof. Jerre S. Williams, Chairman
of the Administrative Conference of the United States. Mr. Williams,
will you come around? We are certainly delighted to have you here.
We, of course, have been very anxious for this position to be filled
since this bill was considered, and passed on by this committee and
Congress, and we are delighted to welcome you here in your new
position and in your first appearance before the committee that con-
sidered the legislation.

Will you introduce your two colleagues to the committee and then
I believe you have a prepared statement which we will be glad to
hear at this time.

STATEMENT OF JERRE S. WILLIAMS, CHAIRMAN OF THE ADMIN-
ISTRATIVE CONFERENCE; ACCOMPANIED BY JOHN F. CUSHMAN,
EXECUTIVE DIRECTOR OF THE CONFERENCE, AND WEBSTER P,
MAXSON, EXECUTIVE SECRETARY OF THE CONFERENCE

Mr. Jerre Wirrtams, Thank you, Mr. Chairman.

I do appreciate your welcome. I am delighted to be here.

I have a prepared statement. Tt is quite short, and I believe I would
rather stick fairly close to it except as you would like to have me
digress with whatever questions you may have,

enator Loxe. If you would prefer to finish your entire statement
before——

Mr. Jurre Wirtiams. Noj if you would like to ask questions that
would be fine.

* Senator Loxa. You may proceed with your gtatement,

Mr. Jurre Witrtams, Mr. Chairman, my name is Jerre S. Williams,
and I am Chairman of the Administrative Conference of the United
States. T am accompanied today by the Executive Director of the
Conference, Mr. John F. Cushman, on my right, and the Executive
Secretary of the Conference, Mr. Webster P. %Ia,xson, on my left,

- It is a particular pleasure and honor to be invited to make my first
official appearance before the subcommittee which played such a lead-
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ing role in the establishment of the agency I am privileged to head.
I regard the Administrative Conference Act as landmark legislation.
T assure you we will devote our best efforts to carry out its important
policies and programs.

At ithe outset 1 must 10ake it clear that T am not today a spokesman
for the Administrative Jonference. The conference is just in the very
early stages of being organized. Its membership has not been fully
selected, and it has not, yet met. It follows that today I testify only
in mv individual capacify as Chairman of the Conference. Moreover,
I feej(‘ it, wise to adopt the suggestion in your letter of invitation ; my
remarks are limited to exploring the concept of ombudsman and the
Administrative Conference as they relate to the handling of citizens’
grievances, without tak ng a specific position on the bill you have be-
fore you. ‘

It iis obvious, but yet so inescapably true it should be stated hare
again, that every effort must be made to establish the dealings of our
citizens with their government on a fair, thorough, and expeditious
basisl I am sure the vas; bulk of those in government service who deal
directly with our citizens are as thoroughly convinced of this as are
the citizens themselves. Our system of government works in large
measare because it is composed of dedicated public servants of integ-
rity who do a magnificent job. At the same time there is and there
alwavs will be room fo: improvement in the practices and procedures
of the administrative processes of our government.

THe current moves loward experimentation with the ombudsman
concept surely are desirable. One of the outstanding advantages of the
Federal System is that it enables experimentation with various agen-
cies [for the improvement of government at State and local levels.
Thus, I am pleased tc see the number of proposals for the use of
ombEdsmen at these levels of government, for they should prove use-
ful ih our own examination of the subject.

On the Federal scene, the consideration of the creation of an om-
budsman as set out in t1e chairman’s proposed bill is a worthwhile and
usef] inquiry. The application of the ombudsman concept to the
Federal Government does raise some significant considerations, how-
ever, which should be mentioned.

The first and most obvious of these is the size of the Federal Gov-
ernthent structure and the scope of its multitude of administrative
progesses. There is sorie evidence, as this committee knows from its
extensive study of particular cases, that the ombudsman technique may
work most effectively in smaller and simpler governmental structures.
There is, therefore, the: very real possibility that a single ombudsman
for all Federal regulatory processes would require such a large orga-
nization that it might become a super agency which could be more of
an obstruction to the administrative processes than a means of ex-
pediting them. I am, of course, fully aware that the chairman’s bill
is much more limited i1 scope, and if an ombudsman is to be developed
in the Federal structure, a limited scope for his activities is desimfyle,,
at l¢ast initially. N

losely related to what I have just said is that if we do adopt this
approach we must be nindful of the danger that concentration npon
indjvidual complaints may bog down the governmental processes to
the|extent that far-reaching and important improvements to the
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benefit of all citizens become more difficult to accomplish. Certainly we
do not want to create what amounts to new administrative processes
which would expend undue time and effort to redo administrative
action which has been taken already in the regular administrative
structure. ‘

Another preliminary observation I would make concerning the
ombudsman facility as it applies to the Federal scene is that we al-
ready have a number of effective governmental processes filling a simi-
lar function. I need not stress to this committee the tremendously useful
and dedicated work along these lines which is carried out by the Mem-
bers of Congress and their staffs. The heads of the executive depart-
ments and the independent regulatory agencies also have fine records
in resolving their own administrative difficulties. Our system of judi-
cial review of administrative determinations provides a remedy against
arbitrary or capricious action or actions contrary to law. It should
be emphasized tﬁat in those countries in which the ombudsman facility
has wide use we do not find as highly developed systems of judicial
review of administrative action as we do in this country. And then,
of course, the Office of the President hastraditionally received citizens’
complaints and has been a strong influence in resolving many of them
or explaining to an aggrieved citizen the rationale for governmental
actiontaken.

With these general observations, I should now like to turn my at-
tention to the role of the Administrative Conference as it relates to
the ombudsman concept. It should be obvious to the members of this
committee that I am enthusiastic about the prospects for the new per-
manent Administrative Conference. It will be a means for the constant
and continuing improvement of Federal regulatory practices and
procedures. I should like to emphasize, that the Administrative Con-
ference is not and will not become a super agency. The Congress has
wisely constituted it in such a way that the governmental depart-
ments and regulatory agencies will play & dominant role in improving
their own procedures. The Administrative Conference is established
at the same level as the regulatory agencies for the purpose of creating
a mechanism and an environment whereby they can themselves work
together in a structured organization to bring about improvements in
practices and procedures. In addition, the conference enables the in-
jecting into this process of self-improvement, some of the finest and
most skilled minds from outside the Government as a leavening agent.
The previous temporary Administrative Conferences, under the most
able leadership of Judge Prettyman, showed that the departments
and agencies through the use of this kind of organization are willing
and eager to participate. The fact that there should be a Conference
organized on a permanent basis was one of the principal recommenda-
tions of the last temporary Conference, and the widespread support
this recommendation received from all quarters augurs well for the
future of the Conference.

More particularly as it relates to the ombudsman concept, the Ad-
ministrative Conference may well develop into an effective agency
for fulﬁlling some of the more important objectives envisioned in the
ombudsman’s role. The major statutory charge for the conference is
the improvement of administrative practices and procedures which
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gserve the public. The first power given to the Chairman by the statute is
to “make inquiries into matters he deems important for Conference
sonsideration, including matters proposed by persons inside or outside
?he Federal Government.”
| T regard this stautory directive as a specific authorization for the
Chairman and the Conference to investigate particular regulatory
processes and procedures whenever there is indication from any source
that such particular processes and procedures are trouble spots. This
indication may arise from a series of citizens’ complaints, but could,
of course, be manifested in a single complaint.
.- I do stress, however, that I do not envisage the Administrative Con-
ference or the Offics of the Chairman handling individual complaints
on a substantive basis—that is, to determine the correctness or incor-
rectness of a particular action on the merits. But I do see the use of
¢itizens’ complaints as a means of pinpointing troublesome areas that
the Conference might wish to investigate.
| Senator Lowe. My I interrupt you right there?
| Mr. JerrE WiLLrums. Yes.
! Senator Loxa. That would be in this area where the ombudsman
¢oncept might be of some assistance in handling individual complaints.
| Mr. Jerre Wirriams. That is correct. The statutory charge of the
dministrative Co:aference is limited to procedures only, and is not,
t{herefore, concerned with the substance of any particular complain.
| Senator Lone. You mentioned a moment ago one of the problems
we have considered-—and that is the size of the Federal Government.
ut Mr. Fensterwald just pointed out to me that Great Britain, with
population of approximately 50 million, has just installed an om-
udsman system in their government.
| Mr. Jeree Winnams. Yes, they have,
i Seriator Lowne. So we will watch that with interest to see how they
et along.
| Mr. J%RRE Wiitams. It is really exciting for us to know that
Great Britain has installed such a system and to watch how it operates
here.
" For the Administrative Conference, I do see the use of citizens’
complaints as a means of pinpointing trouble in some areas that the
Conference might “vish to investigate. From the Conference may then
come remedial prosedural recommendations for improvements which
will redound to tho advantage not just to the complainant but to all
citizens involved in those regulatory programs. . .
. I might add that this concept of the function of the Administrative
Conference as it relates to individual citizen complaints seems to be
in line with that of Prof. Walter Gellhorn of Columbia, who is un-
doubtedly, as I ar. sure you know, one of the leading experts in the
United States on ornbudsmen and similar devices for resolving citizen’s
gomplaints against governmental action. In his book, “When Ameri-
cans Complain,” he sets forth a role of the Administrative Confer-
ence similar to what I have just outlined and I quote:
! “The Administrative Conference of the United States is particularly well suited,
in structure and in concept, to analyze methodological problems and . prescribe
their solutlon; if the Conference functions as it should, complaints should be-

!come less voluminous:
|
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As soon as the Administrative Conference is sufficient] organized
to begin its work, a first order of business, of course, will ge the selec-
tion of potentially fruitful subjects for conference study. Careful
consideration in this selection process will be given to the possibility
of evaluating the application of the ombudsman idea in our Federal
establishment and t]ie potential utility of the various forms in which
-the mechanism might be tried in this country. Such questions would
seem to me to be among the appropriate initial undertakings of the
Conference, and I plan to suggest this topic to the Conference for
its early consideration.

Finally, as I complete my statement, I would like to say, I look
forward to close cooperation with the Congress, this subcommittee,
and the Federal departments and agencies. Our common goal is to
imgrove administrative practices and procedures. The most direct
and effective way is for the agencies themselves continually to review
their practices and to initiate and adopt improvements themselves,

But the philosophy underlying the concept of the ombudsman or
any other technique for meaningtul handling of citizens’ complaints
is sound. The specific question is how that philosophy can be adopted
to our huge Government structure in a way which will do the most good
for the most citizens. Our obvious aim should be to cure the roblems
in regulatory processes without becoming fettered by detail. }En short,
our common direction should be to devise procedures which will lessen
the need for an ombudsman to handle a multitude of specific complaints
from aggrieved citizens. ‘

I am confident the Administrative Conference can play a significant
role in working toward the achievement of this aim. We welcome the
aid, advice, and guidance of this subcommittes and of the Congress
as we organize and begin our assigned tasks,

That completes my prepared statement, Mr. Chairman.

Senator IE)ONG. Thank you, Mr. Chairman. It is a very fine state-
ment. Without objections, we will place in the record at this point the
biographical sketches of Mr. Williams, Mr. Cushman, and Mr.%da,xson.

(The information follows :)

BIOGRAPHICAL SKETCH OF JERRE S. WILLIAMS

Jerre 8. Williams was born in Denver, Colo., August 21, 1918, the son of the
late Wayne C. Williams and Lena Day Williams. He was reared in Denver where
his father was a practicing attorney and at one time was Attorney General of
Colorado and also Special Assistant to the Attorney General of the United States.

Mr, Williams graduated from the University of Denver in 1988 with an A.B.
degree in political science; graduated from Columbia, Law 8chool with an LL.B.
degree in 1041, While at Columbia Law School he was an editor of the Columbia
Law Review and a Kent Scholar, He was admitted to the Colorado Bar in 1941,
the Texas Bar in 1950, and the Bar of the United States Supreme Court in 1945,

In 1941, Mr. Williams began his law teaching career at the University of Iows
Law School. In the summer of 1942, he served as an attorney in the Office of
Price Administration while awaiting hig call of active duty in the Air Force,
In the fall of 1942, he entered 'the Air Force and served as a Legal Officer in the
Air Transport Command until his release from active duty in 1948,

In the spring and summer of 1946, Mr. Williams served ag Agsistant Professor
of Law at the University of Denver Law School while awaiting his joining of
the faculty at the University of Texas Law School in the fall of 1946, Ho served
successively as an Associate Professor of Law and Professor of Law at the
University of Texag until appointment as Chairman of the Administrative Con-
ference of the United States in October of 1967, In 1964, he was named the
Rex G. Baker and Edna Heflin Baker Professor of Constitutional Law at the
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University of Texas. In 1958, he was the first Professor in the Law fichool to
e awarded the Teaciing Bxcellence Award upon designation of the students.
IIe wag given this award again in 1964 Mr. Williams has also taught summer
terms af the Universlty of Chicago Law School, the University of California
at Los Angeles Law {chool, and the University of North Carolina Law School.
;[n 1955 and 1956, Mr. Wililams took leave from the University of ‘Texas to
serve as Associate Stiff Director of the Special Committee on Loyalty-Security
of the Assoclation of the Bar of the City of New York. In the summer of 1960,
he made a study of ccmparative free speech problems in London, England under
a grant of Ford Fouaidation funds from the University of Texas Law School.
In 1964-1966, he served as Chairman of the Southwest Reglonal Manpower
EAdvisory Committee under the joint appointment of the Secretary of Health,
Education and Welfare and the Secretary of Labor. .
. Mr. Williams is the author of several books, including The Suprerae Conrt
Speaks, 1956, Cases and Materials on Employee's Rights, 1952, Second Edition,
1958, and he is the Bditor-in-Chief of the Third Edition of Labor Relations
and the Law, 1965. In 1963, he won the Ross essay prize- of the American
Bar Association. He delivered a paper at the Fifth International Congress of
Labor Law and Sociil Legislation in Lyon, France in 1963, and in 1966, he
delivered a paper a; the Sixth International Congress of Labor lLaw and
Social Leglsiation in Stockholm, Sweden. He is also the author of numerous
articies in legal publications.
i An active labor arbitrator for many years, Mr. Williams is a member of the
National Academy of Arbitrators, having served on its Board of Governors.
. Mr. Williams was 11arried in Austin, Texas in 1950 to the former Mary I'ear]
Hall who also is an attorney. They have three children: Jerre Stockion Jr.,
Shelley Hall, and Sterhanie Kethley.
! Mr. Williams is a Pemocrat, and a member of the University Methodist
iChurch in Austin, Texas, where he has served on the Official Board, a8 Chairman
of the Pastoral Rela:ions Committee, and as Chairman of the Commission on
‘Christian Social Concerns.

Mr. Williams has two brothers. Dr. Daniel Day Williams is Professor of
Systematic Theology at the Union Theological Seminary, New York City, and
Mr. Wayne D. Willia:ns is a practicing lawyer in Denver, Colo. Another brother,
Roger W. Williams is deceased.

BIOGRAPHICAL SKETCH OF JOHN F. CUSHMAN

Born November 28, 1922 the son of Professor (Emeritus) and Mrs. Robert
1. Cushman of Cornell University, Mr. Cushman attended public schools at
Tthaca, New York, and the Westtown (Pa.) Friends Preparatory School. He
received his A.B. derree with honors from Cornell University in 1944, served
:in the Field Artillery until the end of W.W. II, being discharged a3z a TFirst
‘Lieutenant, and obtained his law degree from the Cornell Law School in 1949,
;where he was a member of the Law Journal.

From 1949 to 1951 he was law clerk, first to Judge Henry W. Edgerton of the
Circuit Court of Appeals for the Distriet of Columbia Circuit and, later, to
Mr. Justice Robert H. Jackson of the Supreme Court of the United States.

Mr. Cushman joined the Department of Justice in 1951 as a trial attorney in
the Office of Alien E'roperty. From 1953 to 1957 he was a general attorney in
the Department’s Office of Legal Counsel. After serving as Associate General
Counsel of the Intorstate Commerce Commission (1957-1958), he returned
to the Department ¢f Justice as Director of the Office of Administrative Pro-
cedure (1958-1959), and served as Executive Assistant to the Attorney General
(1959-1961).

In May 1961 he became the Assistant General Counsel for Administrative Law
and Treaties, Federsl Communications Commission, and in September 1962 was
appointed Administrative Assistant to Chairman Newton N. Minow, a position he
continued to hold wider Chairmen B. William Henry and Rosel H. Hyde. He
joined the staff of the Administrative Conference of the United States in January
1968 as Execuiive D rector under Chairman Jerre S. Williams.

Mr. Cushman is .3 member of the Annandale Methodist Church, Phi Beta
Kappa, Phi Kappa. Fhi, the Order of the Coif, and is admitted to practice before
the Bar of the State of New York and the Supreme Court of the United States.

e married Jane N, Casterline of Ithaca, New York, March 6, 1945 : children,
Mrs. Fred N. Nadeau of TPortland, Oregon, John, JT. and Robert I.; their
residence is 4312 Brieburn Drive, Fairfax, Virginia.
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BIoGRAPHIC SUMMARY, WEBSTER P. MAXS80N

Career public servant now in his 23rd year of Federal service. Born Septem-
ber 24, 1916, the second of four sons of Harold 8. and Bertha (Kapple) Maxson,
his voting residence is in Massachusetts, Mr. Maxson is a graduate of Amherst
College (1939) and the College of Law, University of Cincinnati (1949), and
studied accounting at George Washington University (1951). He served for
five years in Army Air Forces.

Mr. Maxson’s early government experience was as a trial attorney handling
litigation in the Federal courts throughout the country on behalf of the Govern-
ment, and as bureau counsel in a great many administrative proceedings before
the Department of Agriculture and the Federal Communications Commission.
As a member of the staff of the Office of Legal Counsel in the Department of
Justice, he did considerable work in connection with proposed legislation involving
a variety of subjects.

In 1959, Mr. Maxson was appointed Director of the Office of Administrative
Procedure in the Justice Department. He also has served as Staff Director of the
President’s Panel on Bthics in Government, in 1961, and was Executive Secretary
of the temporary Administrative Conference of the United States which operated
in 1961 and 1962.

His present position is Director, Office of Administrative Procedure, Depart-
ment of Justice. He is acting as Executive Secretary of the permanent Adminis-
trative Conference of the United States established pursuant to 5 U.8.C. 571-576.

As T said a moment ago, we are delighted that you are serving as
chairman and that this Administrative Conference will now proceed
to perform the duties that we think it will. We hope that it works out
well. It might even put the ombudsman out of business—making it an
unnecessary institution.

Mr. Jerre Winriams. It would be a wonderful thing if it could,
and we will try. .

Senator LoNe. But as you indicated in your statement, if an om-
budsman is to be established, it would require the close cooperation
with you and the Office of the Administrative Conference. I am sure
that your working together would be very gratifying.

Mr. Jerre WiLniAMs. Yes.

Senator LoNg. Mr. Fensterwald, do you have any questions?

Mr, Fenstrrwarp. No.

Senator Lone. Mr. Kass?

Mr. Kass. Thank you, Mr. Chairman.

Senator Lona. Benny Kass has been doing a lot of work on this
subject.

Mr. Kass. Professor Williams, there has been a lot of concern about
the question of size, as to whether one ombudsman can handle all of
the problems and complaints that come in at the Federal level. Pro-
fessor Gellhorn, as you mentioned, in his book made the comment that
there is no magic to the number one—perhaps we could set up four or
five or six ombudsmen. In this connection, would a form of regional
ombudsmen with jurisdiction, for example, over all of the Federal
activities in a particular State or two States seem to work as an exper-
iment in your mind ¢

Mr. Jerre Winniams. Mr. Kass, I would, certainly, anticipate some
jurisdictional problems in matters that go between States, and I am
sure you have anticipated them, too. But in general, this kind of ap-
proach of experimenting with the ombudsman concept in a region or
at a lower goVernrnent:-aia level or in a more selected area, as the chair-
man’s bill does, it seems to me, is the way to work effectively toward
the proving out of this concept.

Mr. Kass. As an experiment?
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M. Jerre Wririiams. As an experiment, that is right.

Mr Kass. When Senator Long introduced S. 1195, he made the
statement that we have selected the four agencies, Bureau of Prisons,
VA, and the others because, and I quote the Senator, “the great bulk of
citizens’ complaints arse in connection with the above-mentioned
agencies,”

When the Departmen: of the Treasury responded to the bill in their
letter], they made the coinment that if any agency at the national level
is to be made the subject of an innovative experiment, the agency se-
lected should be such as serves or deals with a relatively small number
of persons and administers a law that is not overly complex or fre-
quently changed, referring obviously to the Internal Revenue proce-
dure. Do you have any comments on thissuggestion ?

My, Jerrr Wirnrayms. Yes, Mr. Kass. It seems to me that you can

et the restricted scope in any one of several directions. One of them
1s to limit it to certain azencies, and not try to cover the entire Federal
Government. Another o:1e would be to limit it to agencies where there
would not be many comy laints. It could be done either way.

It gertainly seems to me that there can be substantial justification for
considering the innovative experiment in an area, such as these four
agendies, that most commonly involves what we might call relatively
small citizen complaints. They are not the complaints of large indus-
tries or anything like that, but they are the individual dealing with his
government, and this is 8 way to restrict it and try it out.

Of course, I don’t thirk we can anticipate just how many complaints
will dome in on that basis, but it is an innovative experiment and we
could see. But you could restrict it either way.

Mr; Kass. Of course, the Swedish expert who testified that the
petty complaints of the citizens bother them more than anything else.

Mr; Jerer WiLnrams. They are the complaints of the citizens, and
the danger is we may st back and take a look and say, “we can’t be
bothered with those thir gs.”

Mr. Kass. And we may find that 80 to 90 percent of the complaints
in the United States aro unfounded as the Swedish ombudsman and
many other ombudsmen have found.

Mr} Jerre Wirrrams. 'We don’t know..I would emphasize again at
this point the value of ombudsmen experiments at the State and local
level such as we are getting around the country, for this very purpose.

Mr; Kass. Now, in our S. 11935, section 3 of the bill puts the admin-
istrative ombudsman urder the control and direction of yourself as
Chairman of the Administrative Conference. Is this a workable pro-
cedure, do you think?

Mzr; Jerre Winniams. I think there are some difficult problems here.
Certajinly it doesn’t follow the patterns which we have seen elsewhere
in the world—to have ¢n ombudsman in one sense under the super-
visioni of somebody else.

Now, I recall that Kenneth Culp Davis, in his analysis of the
ombugdsman concept, incicated he thought there could be a bifurcated
Administrative Confereace, one side of it being the Conference con-
cept, and the other side being the ombudsman concept. This it seems
to mej is simply a detail. The function is the important thing. I would
say in summary that I aave some reservations about the precise way
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that the relationship is set up here because I think it is somewhat vague
and indefinite, I am not sure just how it would work out,

Mr. Kass. But in theory, even without the le islation, you could set
up a form of ombudsman office under the Administrative Conference.

Mr. Jerre Winriams. 1 certainly think this is 80, and it might well
be that the Chairman of the Conf};rence would have to be viewed as
something of an ombudsman, and then this creates problems because
he is also the Chairman of the Conference, and it is a bifurcated
set up.

Mzr. Kass. Although the legislation clearly allows you to take com-
plaints from outside the Government.

Mr. Jerre Winiams. This is certainly true, that is right, but on
the procedural basis.

Mr. Kass. Mr. Chairman, I have no further questions.

Senator Long. Mr. Waters?

Mr. Wargrs, Professor, it is a pleasure to welcome you to your new
endeavor, and I wish you every success in it.

Mr. Jerre Wittiams. Thank you.

Mr. Warres. T have no questions for you at thistime except to wish
you well, and I assume that you will be appearing before similar
committees and subcommittees with equal profit in time to come. I
look forward to the opportunity of discussing with you your new
work in due course.

Thank you very much. :

Mr. Jerre Wmirrams, Thank you very much, Mr, Waters. T look
forward to further appearance before this and other similar com-
mittees.

Senator Lone. Thank you, Mr, Chairman. We are grateful to you
for appearing this morning. At this point in the record shall be printed
a copy of Public Law 88-499 which created the permanent Administra-
tive Conference.

(The information follows:)

[Publie Law 88—499, 88th Cong., 8, 1664, Aug, 80, 1964]

AN ACT To provide for contlnuous improvement of the administrative rocedure of
Federal agencies by creating an Administrative Conference of the Unltedp States, and

for other purposes

Be it enacied by . the Renate and House of Representatives of the United
States of America in Oongress assembled, That this Act may be cited as the
“Administrative Conference Act”,

FINDINGS AND DECLARATION OF POLICY

SEC. 2. The Congress finds and declares that—

(a) administration of regulatory and other statutes enacted by Congress
in the public interest substantially affects large numbers of private in-
dividuals and many areas of business and economic activity ;

(b) the protection of public and private interests requires continuing
attention to the administrative procedure of Federal agencies to insure
maximum efficiency and fairness in achieving statutory objectives;

(¢) responsibility for assuring fair and efficient administratve procedure
is inherent in the general responsibilities of officials appointed to administer
Federal statutes;

(d) experience has demonstrated that cooperative effort among Federal
officials, assisted by private citizens and others whose interest, competence,
and objectivity enable them to make a unique contribution, can find solu.
tions to complex problems and achieve substantial progress in improving
the effectiveness of administrative procedure; and

(e) it is the purpose of this Act to provide suitable arrangements through
which Federal agencies, assisted by outside experts, may cooperatively

92-1837—68-——2
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|
: study mutual problems, exchange information, and develop recommenda-
tions for action by proper authorities to the end that private rights may be
fully protected and regulatory activities and other Federal responsibilities
may be carried o1t expeditiously in the public interest.

]
|
]
]
! DEFINITIONS

i SEeo. 8. Asused in this Act—

(a) “Administrative program” includes any Federal function which involves
rotection of the public interest and the determination of rights, privileges, and
obligations of private persons through rulemaking, adjudication, licensing or
investigation, as thosz terms are used in the Administrative Procedure Act (B
U.8.C. 1001-1011), ex:ept that it does not include any military, naval, or foreign
pffairs function of the United States.
| (b) “Administrative agency” means any authority as defined by section 2(a)
‘Pf the Administrative Procedure Act (5 U.8.C. 1001(a)).

(¢) “Administrative procedure’” means procedure used in carrying out an ad-
i.lministmtive program and shall be broadly construed to include any aspect of
pgency organization, procedure, or management which may affect the aguitable
consideration of public and private interests, the fairness of agency decisions,
ithe speed of agency dction, and the relationship of operating methods to later
judicial review, but shall not be construed to include the scope of agency re-
sponsibility as established by law or matters of substantive policy comraitted by
;[law to agency discretion.

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES

SEc. 4. (a) There is hereby established the Administrative Conference of the
United States (hereinafter referred to as the “Conference”), which shall con-
List of not more than ninety-one nor fewer than seventy-five.members appointed
as set forth in subsect on (b) of this section.

(b) The Conferenc: shall be composed of—

(1) a full-time Chairman, who shall be appointed for a five-year term
by the President by and with the advice and consent of the Senate. The
Chairman shall receive compensation at the highest rate established by law
for the chairmar of an independent regulatory board or commission, and
may continue tc serve until his successor has been appointed and has
qualified ;

(2) the chairn an of each independent regulatory board or commission or
a person designat3d by such board or commission;

(8) the head of each executive department or other administrative agency
which is designa ed by the President, or a person designated by such head
of a department cr agency ; ) .

(4) when authorized by the Councll, one or more’ appointees from any
such board, comsnission, departinent, or agency, designated by the depart-
ment or agency head or, in the case of a board or commission, by the head
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of such board or comimission with the approval of the board or comiaission;

(5) persons appointed by the President to membership upon the Couneil
hereinafter established who are not otherwise members of the Coaference;
and

(8) no more taan thirty-six other members appointed by the Chairman,
with the approvil of the Council, for terms of two years: Provided, That
the number of mzambers appointed by the Chairman shall at no time be less
than one-third nor more than two-fifths of the total number of members.
Such members shall be selected in a manner which will provide broad
representation of the views of private citizens and utilize diverse experience,
and shall be meribers of the practicing bar, scholars in the field of admin-
istrative law or government, or others especially informed by knowledge and
experience with 1espect to Federal administrative procedure.

(¢) Members of thz Conference other than the Chairman shall receive no com-
pensation for service but mermbers appointed from outside the Federal Govern-
ment shall be allowed travel expenses, including per diem in lien of subsistence,
as authorized by law (5 U.S.C. 73b-2) for persons serving without compensation.

IUTIES AND POWERS OF THE CONFERENCE

SEc. 5. To carry out the purposes of this Act the Conference is authorized to—
(a) study the efficiency, adequacy, and fairness of the admijaistrative
procedure used by administrative agencies in carrying out administrative
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programs, and make recommendations to ddministative agencies, collec-
tively or individually, and to the President, the Congress, or the Judicial
‘Conference of the United States, in connection therewith, as it deems
appropriate; ‘ -

(b) arrange for interchange among administrative agencies of informa-
tion potentially useful in improving administrative procedure; and ch

(¢) collect information and statistics from administrative agencies and
publish snch reports as it deems useful for evaluating and improving
administrative procedure. ’

ORGANIZATION OF THE GQNFERENCE

- 8Ec. 6. (a) The membership of the Conference meeting in plenary session
shall constitute the Assembly of the Conference. The Assembly shall have ulti-
mate authority over all activities of the Conference. Specifically, it shall have
power to (1) adopt such recommendations as it deems appropriate for improving
administrative procedure : Provided, That any member or members who disagree-
with a recommendation adopted by the Assembly shall be accorded the privilege
of entering dissenting opinions and alternative proposals in the record of Con-
ference procecdings, and the opinions and proposals so entered shall accompany
the - Conference recommendation in any publication or distribution thereof;
and (2) adopt bylaws and regulations not inconsistent with this Act for carry-
ing out the functions of the Conference, including the creation of such com-
mittees as it deems necessary for the conduct of studies and the development of
recommendations for consideration by the Assembly.

(b) The Conference shall include a Council composed. of the Chairman of the
.Conference, who shall be the Chairman of the Council, and ten other members ap-
pointed by the President, of whom not more than one-half shall be officials or
personnel of Federal regulatory agencies or executive departments. Members
othor than the Chairman shall be appointed for threc-year terms, except that the
Council members intially appointed shall serve for one, two, or three years, as
.designated by the President: Provided, That (1) the service of any member
shall terminate whenever a change in his employment status would make him
ineligible for Council membership under the conditions of his original appoint-
ment, and (2) except as provided in item (1), above, any member whose term
has expired may continue to serve until a successor is appointed. The Council
shall have power to (1) determine the time and place of plenary sessions of the
Conference and the agenda for such meetings and it shall call at least one
plenary session each year; (2) propose bylaws and regulations, including rules
.of procedure and committee organization, for adoption by the Assembly; (3)
make recommendations to the Conference or its committees upon any subjeet
germane to the purposes of the Conference; (4) receive and consider reports
“and rcommendations of committees of the Conference and tansmit them to
members of the Conference with the views and recommendations of the Council ;
(5) designate a member of the Council to preside at meetings of the Council
in the absence or incapacity of the Chairman and Vice Chairman ;. (6) designate
‘such additionsl officers of the Conference as it may deem desirable; (7) approve
_or revise the Chairman’s budgetary proposals; and (8) exercise such other powers
_as may be delegated to it by the Assembly.

(¢) The Chairman shall be the chief executive of the Conference. In that
.capacity he shall have power to (1) make inquiries into matters he deems
important for Conference consideration, including matters proposed by persons
inside or outside the Federal Government; (2) be the official spokesman for the
Conference in relations with the several branches and agencies of the Federal
.Government and with interested organizations and individuals outside the Gov-
-ernment, including responsibility for encouraging Federal agencies to effectuate
the recommendations of the Conference; (8). request agency heads to provide
information needed by the Conference, which {information shall be supplied
to the extent permitted by law; (4). recommend to-the Council appropriate
subjects for ‘action by the Oonference ; (5) appoint, with the approval of the
.Cotincil, members of eommittees duthorized by the bylaws and regulations of
the Conference; (6) prepare, for approval ‘of the Conncil, estimates of the
budgetary requirements of the Conference;. (7) appoint employees, subject to
the civil service and classification laws define their duties and responsibilities,
and direct and supervise their activities; (8) rent office space in the District
_of Columbia; (9) provide necessary services for the Assembly, the Council,
and the committees of the Conference; (10) organize and direct studies ordered
by the Assembly or the Council, utilizing from time to time, as appropriate,
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experts and consultants v/ho may be employed as authorized by section 15
of the Administrative Bxpenses Act of 1946, as amended (5 U.S.C. 55a), but
at rates for individuals not to excead $100 per diem: (11) upon request of the
head of any agency, furnish assistance and advice on matters of administrative
proceflure; and (12) exercise such additional authority as may be delegated to
By the Council or the Assembly. The Chairman ghall preside at meetings
of the Council and at each plenary session of the Conference, to which he shgll
make| a full report conce:ning the affairs of the Conference since the last
preceding plenary session. The Chairman shall, on behalf of the Conference,
transmit to the President end the Clongress an annual report and such interim
reports as he deems desirable.

(d); The President may designate a member of the Council as Vice Chairman,
who shall serve ag Chairman in the event of a vacancy in that office or in the
absente or incapacity of the Chairman.

APPROPRIATIONS

Sec; 7. There are hereby authorized to be appropriated such sums as may be
necessary, not to exceed $2!0,000, to accomplish the purposes of this Act.

App;roved August 80, 1964

Senhator Lowg. The next witness this morning is Mr. Randy 1.
Hamilton, the executive director of the Institute for Local Self-Gov-
ernment, Berkeley, Cal f. Mr. Hamilton.

Mr. Hamivron. Thank you.

Sepator Lowe, Mr. IHamilton, I understand that you have a pre-
pared statement and th> committee would be happy to hear it at this:
time.; We appreciate yoir coming clear across the country to be here
to tegtify before our committec this morning.

STATEMENT OF RANIY H. HAMILTON, EXECUTIVE DIRECTOR,
INSTITUTE FOR LOCAL SELF-GOVERNMENT, BERKELEY, CALIF.,

Mr; Hammron. Thank you, Mr. Chairman, and with your indul-
gence), I will concentrate my efforts largely on my prepared statement..

1 would suggest as a mutter of procedure that 1f you find a question

arising from my statement, I would be pleased to have you interrupt

at any time at your cor.venience.

Senator Lona. It will be necessary for me to listen to your statement
very olosely. I see you have used very small type.

Mr; Hamiuron. May I also say at the outset, Mr. Chairman, as a
representative of a grent State which has produced in our history
a gooll many famous woodsmen that you would have less difficulty
with the term if you would call it omudsman—rhymes with “woods-
man”+—instead of other pronunciations. I have the same difficulty -
with “smorgasbord.” ;

I am Randy H. Hamilton, executive director of the Institute for-
Local| Self-Government, Berkeley, Calif. I make this presentation
to the committee in response to its invitation of January 4, which
I assume to have been occasioned by the research efforts of the institute-
for the past 214 years urder a grant from the Stern Family Fund to-
study and inventory met.a0ds for the redress of citizen grievances.

The outstanding feattre of public administration in this century,.
at all|levels of government has been the extension of governmental
responsibility for the provision of new services and engagement in
new fynctions. This has, of course, added new and larger dimensions.
of administration which directly affects the lives and property of the-
individual in & manner and on a scale not previously prevalent. An:
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Ancreasing number of discretionary decisions affecting the rights and
interests of citizens are being made—or are not being made—by
;governmental agencies and employees. Government’s policies and the
1mplementation of them through the bureaucracy affect the lives of
people not envisaged in a way when the structure and the administra-
‘tive processes of Federal, State, and local governments were being
.developed in the United States.

In Jefferson’s words the unending conflict between liberty and
-authority has intensified. The area of rights without remedies is
‘broadening. These things being so, procedures for the redress of citizen
-grievances become of looming and extraordinary importance. This
‘committee is to be commended for its recognition of and consideration
-of proposals for improving these conditions.

The discretionary decisions now being made in agencies almost
without number have created sore spots because multitudes of people
feel aggrieved by government action or inaction. As government has
grown bigger and become more omnipresent, the total of such citizens
has increased geometrically and multidimensionally. This makes for
bitterness and unrest which, in turn, create diflicult administrative
gitnations for administrators and an atmosphere that adds to the
:already monumental difficulties of establishing effective improvement
-and new service programs. The problem is not one of civil rights.
Properly understood, it is basically that most administrations are not
sufficiently aware of, much less structured and organized, to provide
-simple, orderly, inexpensive, widely known, accessible processes for
the redress of citizen grievances in keeping with justice and equity
where administrative agencies exccute a milaton of regulations.

The results of our research indicate a potentially serious weakness
in our governmental processes causcd by a general absence of such
procedures for objecting to decisions or nondecisions, Research reveals
-a singular lack of attention, literature or comprchensive study, for
-example, of the quasi-judicial roles of legislators and legislatures. It
is said that everybody knows you can appeal to the city council or
the State legislature or to your Congressman but there are no gen-
eral patterns in fulfillment of these roles with which citizens can
become generally familiar. Legislatures and legislators serving in a
quasi—juaicial capacity may make it seemingly easy for a citizen to
approach the policymakers with reference to his complaint against
:administration but there should be a recognition that this blurring
tends to eliminate the usual checks, balances, and separation of powers
ccharacteristic of American Government. A third party critic in such
situations might be helpful.

It was found, for example, early in our project that top level execu-
tive officers rarely keep files on complaints and grievances. In our
research we were frequently told, “if the departments and agencies
under my supervision were not doing a good job vis-a-vis the citizen,
I’d be the first to know.” Our opinion, iowever, is that like the tra-
ditional cuckolded husband, he is frequently the last to know. The
failure to keep adequate records of complaints and grievances make
it impossible to discern patterns of dissatisfaction with administra-
tive behavior and decisions. Files are virtually nonexistent. It is our
conclusion the bureaucracies do not generally use complaints and
grievances known to them as a tool for testing performance and
making reforms.
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Technical competence in government is no longer enough, if, indeed,
it ever was. Social awareness and leadership are most necessary. The
development of better grievance mechanisms and the hairline tuning
of government to societs] disenchantments is at the core of many of
our problems. Institutional reforms are part of the task of modern
governmental administration. Legislatures, in their policy setting
roles, have the responsisility to initiate such reforms. The lack of
administrative innovations to adapt government bureaucracies to the
urban changes of this century is a major obstacle in solving today’s
urban ! problems. Administrative structures must be devised to permit
flexibility in meeting public needs, and policies must be altered to
keep government attuned to grievances.

The| problem is basicilly an administrative one. As I indicated
earlict, it is not one simply of civil rights. When civil rights activi-
ties cause administrations to run scared, the result is a tendency to
improvise to meet crisis situations in redressing citizen grievances.
More ireasoned, orderly public administrative processes could over-
come the difficulties of ncting only after the panic button has been
pushed. Governments huave tended to develop impromptu responses
to pressures rather than structured operational methods for redress-
ing citizen grievances, to the detriment of both, the government and
its citizens. Based upon Jur inventories of redress mechanisms in the
urban|areas of Californin, it is obvious that what is needed is planned,
phased administrative end structural reform that could make our
government better able to handle grievances and in the process become
better! demonstrations of the success of democracy.

It has been said with full justification that we are not only a Nation
of immigrants, but one -vhich has freely borrowed and adapted gov-
ernmental processes and institutions to suit our needs. You, sir, as.
a Senator are part of our borrowings from Rome. Your colleagues in
the other Iouse with it3 speakership are involved in an adaptation
of a British governmenial invention. The separation of powers doc-
trine is, of course, originally a French governmental philosophy.

Particularly in our cities, we are operating under legal machinery
more iappropriate to the simple agrarian society of Old England
from which we inherited our common law base. We may be so uneriti-
cally enamored of the v.rtues of our system of common law that we
have hot perceived the appearance of novel forms of injustice for
which existing procedures for adjudication are inadequate. Under
today’s conditions, large masses of our population cannot obtain re-
dress for many of their grievances against government, whether those
grievinces be real or iriagined, from the great writs of American
jurisprudence or traditional redress mechanisms. These are compli-
cated, time and money consuming procedures. Why not then, continue
our borrowing tradition to meet the needs of the day and utilize the
ombudsman, or at least. ombudsmanic concepts?

In our rightful concern for the relationships between the governors
and the governed, there is a need to improve democratic processes for
adjudicating accusations pf noncriminal maladministration.

Weihave found that iraperfections exist in the operation of present
institutions dealing with the redress of citizen grievances. The problem
is to counterbalance the despair of the individual in his confrontation
with the unyielding monolithic public agency which may be follow-
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ing perfectly legal procedures and still treat citizens unfairly because
its monopolist position enables it to ignore individual plaints.

The Institute for Local Self Government has concluded and we have
so reported in its research for the President’s National Advisory Com-
mission on Civil Disorders, that the social tensions and disturbances
which beset our times will not be alleviated simply by improving
mechanisms for the redress of grievances. Many of the ills of our time,
of which the alienation of citizens from the governments meant to
serve them. is but a symptom, call for solutions which are essentially
political. This committee’s deliberations should procecd with the full
understanding that neither improved grievance procedures, nor legal
services or information and referral agencies can be expected to cope
with basic social disorders. Profound social and economic dislocations
call for political solutions. While we who deal with citizens’ perplex-
ities and grievances may be able at times to identify the underlying
causes of distrust and discontent, such identification will not erase the
main imperfections in contemporary America. My point, sir, is that
both the political solutions and the improvement of complaint machin-
ery must proceed simultaneously, both are essential if we are to make
progress in the long struggle of mankind to convert the polls of the
Greek city-State into cosmopolis—the state neither of the Athenians
or the Romans, but of the human race; the state in which men at last
may resolve the eternal riddle of liberty under law.

This committee’s opinions and recommendations concerning the
utility of an ombudsman on a selective basis with reference to specific
Federal agencies can be supported by those of us who may be con-
sidered ombudsmaniacs. It 1s fully in line with the suggestions of the
report of the 32d American Assembly held at Arden House in New
York, 3 months ago. In preparing that report, “The Ombudsman,”
a very distinguished group of Americans debated ombudsmanic ideas
for 3 days and agreed to “* * * Recommend that application of the
concept be undertaken at the Federal level.” I am certain that this
committee has had access to the report and that the list of over 50 truly
outstanding participants in its preparation lends sanction to the high-
est magnitude to the discussions here this morning.

Senator Loxa. If the witness would pardon an interruption at this
time, I would like to place in the record the report of the American
Assembly that you referred to. Without objection it will be done.

(Report referred to above follows:)

Tus OMBUDSMAN—The American Assembly, Columbia University

(Report of the Thirty-Second American Assembly, October 26-29, 1967,
Arden House, Harriman, New York)

PREFACE

On OQOctober 26, 1967, the Thirty-second American Assembly—on The Ombuds-
man—opened at Arden House, on the Harriman (New York) campus of Columbia
University. There were 72 participants from the worlds of business, education,
communications, labor, and government; and from the clerical, legal and military
professions.

For three days, in small discussion groups, they considered in depth various.
aspects of citizen grievance and redress vig-4-vis government (local, state, and
federal) ; and on the fourth day in plenary session they reviewed and approved
the report contained in these pages.
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As background for their discussions participants read a volume entitled
imbudsmen for Ameriian Government? prepared under the editorial supervision
f Dr. Stanley V. Anderson of the University of California at Santa Barbara,
ith chapters and authors as follows:
Chapter 1—The Siread of the Ombudsman Idea—Donald C. Rowat, Carlton
University, Ottawa, Canada.
Chapte‘};' 2—Transjerring the Ombudsman—William B. Gwyn, Tulaae Uni-
versity.
Chapter 3——State (lovernment and the Ombudsman—JIohn B. Moore, Univer-
sity of Californii (Santa Barbara).
Chapter 4—The Oribudsman ond Local Government—William H. Angus and
Milton Kaplan, {itate University of New York at Buffalo.
Chapter 5—Proposals and Politics—Stanley V. Anderson.
Appendix—Annotated Model Ombudsman Stetute—Walter Gellhorn, Colum-
bia University.
Regional Assemblies on The Ombudsman, making use of the above-named
hapters and the American Assembly conference technique, will be held across
1e nation with the cocperation of other educational institutions.
The report of the Tlirty-second American Assembly reflects the views of the
articipants in their pr.vate, not their official, capacities. The American Assembly
tself, a non-partisan c¢duecational organization, takes no position on matters it
J{:esents‘ for public discussion; and The Ford Foundation, which generously
ovided support for this program, similarly takes no official position ¢n the
binions contained hercin.

120
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Crirrorp C. NELSON,
President, The American Assembly.

FINAL REPORT OF THE THIRTY-SECOND AMERICAN ASSEMBLY

At the close of their discussions the participants in the Thirty-
second American :Assembly on The Ombudsman reviewed as a
group the following statement. The statement represents general
agreement; however no one wags asked to sign it, and it should no:
be assumed that every participant necessarily subscribes to every
recommendation.

Millions of Americans view government as distant and unresponsive, if not
hestile. Though often {he targets of the resentment which ensues, government
officials are usmnally not the cause of remoteness, but sometimes its victims.
Dehumanized governmont derives from the impersonality of modern mass so-
ciety. Improving the means by which individual citizens ean voice dissatisfaction
with governmental aciion or inaction will make for a more democratically
effective society.

Many devices—goverimental and private, formal and informal—already serve
to amplify the voice of the individual in the halls of government, Administrative
agencies may provide him internal avenues of appeal. Courts may hear his case.
Hlected representatives may handle his complaint. Publice legal aid may b2 avail-
able. News media or private organizations may take up his cause. )

All these means of axcess to government are useful. We should strive further
to] improve them. Because these existing devices have important functions to
serve other than handling citizens’ complaints, there is a need in today’s large
and complex governmenlt for mechanisms devoted solely to receiving, examining,
and channeling citizens’ complaints, and securing expeditious and impartial
redress. We believe thit American utilization of the Ombudsman concept will
help to fill that need.

What is an Omdudsmaen?

The Ombudsman is an independent, high-level officer who receives complaints,
who pursues inquiries into the matters involved, and who makes recommenda-
tiong for suitable action. He may also investigate on his own motion. He makes
pqriodic public reports. His remedial weapons are persuasion, criticism and
publicity. He cannot as a matter of law reverse administrative action.

What Does an Ombudsman Do?

iWhen the Ombudsman receives a complaint which seems to him to have valid-
ity, he asks the agency for an explanation. If necessary he consults further with
the complainant and again with the agency. He reports his findings 10 those
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concerned. He may suggest a specific remedy to correct individual injustices and
he may suggest an improvement in agency procedure.

After consideration, if he finds a complaint to be unfounded, he may discover
that the agency has failed adequately to explain its acétion fo the citizen, In
this case he may urge the agency to improve its techniques of communication,
In other cases he may report to the complainant why his grievance wag un-
founded, In addition to handling individual complaints, the Ombudsman may
make studies and recommendations for the improvemént of administration.

The Ombudsman proceeds without cost to the complainant. He is able to oper-
ate informally and expeditiously "without formal hearing procedures.

Hstablishment of an Ombudsman

We recommend that Ombudsman offices be established in American local and
state governments. We do not recommend the establishment of a single office of
Ombudsman for the entire federal government, but we do recommend that
applications of the concept be undertaken at the federal level.

The Ombudsman must be selected in a manner which assures public confi-
dence in his independence, impartiality and professional attainments, He should

" he given a salary which will reinforce his high status in the community.

The Ombudsman should designate his own subordinates. The Ombudsman’s
term. ¢f office should be sufficiently long to minimize his preoccupation with
reappointment and should not be coterminous with that of the selecting author-
ity. Provision for his removal from office for cause should be made in such
manner as not to interfere with hig independence while in office.

The authority of the Ombudsman should extend to public agencies exclusive
of courts, legislatures and chief executives, On the other hand, the experience
of California and other states with a commission on judicial qualifications—
an ombudsmanlike institution——should be given serious consideration as a
means for reducing the abuse of judicial authority.

Since American local governments vary greatly in size, population, and legal
structure, no uniform design need be followed and advantages are to be derived
from experimentation. Such experimentation should include meaningful accessi-
bility to the Ombudsman by all sectors of society.

How Far Does the Ombudsman Gof

An Ombudsman, concerned with mistaken or imperfect action, is a valuable
resource. But an Ombudsman often can not provide all the help a citizen may
need when confused by or in conflict with the officials who administer public
affairs.

At times the citizen must have recourse to an active advocate who can press
a demand on his behalf or plan a defense against governmental action. This
need is for adequate legal services. Then, too, citizens require information
about governmental services. This need iy more properly provided by easily
accessible information and referral agencies.

Of course, neither an Ombudsman nor legal and information services can elimi-
nate profound social and economic injustice, which calls for essentially political
solutions.

While the Ombudsman does not make policy, his office has two important
indirect effects on policy-making. First, the Ombudsman’s findings provide the
Legislature and the Executive with additional significant information and ad-
vice upon which to base major policy improvements. Secondly, the legislative
process is enhanced to the extent that the Ombudsman’s existence permits and
encourages legislators to give increased attention to lawmaking.

Conclusion

‘We urge the prompt enactment of laws to create the special office required
to handle citizens’ complaints—the Ombudsman,

Mr. Hamruron. I might suggest, Senator, that the previous witness
mentioned two persons of eminence in this field, Prof. Walter Gellhorn
and Prof. Kenneth Culp Davis, both of whom were signatories of the
report you just inserted into the record.

Even if the perfect governmental agency existed, citizens would still
find some cause for complaint. It is essential that at all levels of govern-
ment, the perfect agency and the not-so-perfect one, hear and respond
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to its citizens by botter attunement of complaint and grievance han-
dling machinery. Many now call for a third party critic to make cer-
tain that a complaint receives a fair hearing for his grievance and, if
justified, a proper :remedy.

' The most propularly current model of the third party for this pur-
[ose is the ombudsman. He can be characterized briefly as a high

evel officer, with 2dequate salary and staff, free and independent of

oth the agencies lie may criticize and the power that appoints him,
with long tenure o:* office sufficient to immunize him from the natural
pressures concurrent with seeking reappointment, with power to in-
vestigate administrative practices on his own motion. He is a unique
officer whose sole job is to receive and act on complaints without the
necessity for charge to the citizen. He should have the power to sub-
sena records, He ooerates informally and expeditiously without for-
mal hearing procelures. His principal corrective weapons are pub-
licity, criticism, persuasion, and reporting. He does not have the
gowe_r to either ptnish maladministrators or reverse administrative
decisions.

. With those understandings and in response to the committee’s
cknowledgement ¢f our major interest being at the local level of gov-
rnment, I will move to the final phase of my presentation in discuss-

ing the utility of ombudsmanic concepts there. We see the ombuds-
Llan as a supplemert to existing redress procedures which, if they exist
gt all, tend to be episodic, partial and selective; leaving an aggrieved
¢itizen frustrated asa resu]It); of his dealings with administrative agen-
¢les that have been delegated quasi-judicial and quasi-legislative as
well as executive powers.
. Any discussion ¢f 'the ombudsman, particularly at the local level,
hould be accompaniied by the caution ably sounded by Prof. Walter
fellhorn who, whi'e the ombudsman’s most popular American pro-
onent, is also a sober critic of those who think that the transplanta-
ion would create a transformation. While an ombudsman would, as he
ays, “substantially adorn the American Governmental scene, it would
10t remake the scenery.”

The ombudsman :s not a substitute for either civie reform or bureau-
ratic responsibility. An ombudsman can isolate aberrations; he can
uggest better ways of reaching agreed ends; he can point out rew ap-
lications of previcusly accepted concepts, but as Professor Gellhorn
states ‘‘what he cannot do is force hesitant officials to embrace a
ﬂlgls)sophy created by him.” (Gellhorn, “Ombudsman and Others,” p.

0 b AN e

—
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i A second note of caution emerges from the work of Rowat, Moore
and others: An omjudsman will not be able to deal with many of the
things that most de:ply aggrieve some elements of the citizenry, He is,
in short, not quite a: combination of George Washington, Abraham
Lincoln, Moses, anc¢. Will Rogers. The ombudsman is an administrator
of administrative decisionmaking. He is neither a pathfinder for citi-
ens through burcaucratic mazes nor an umpire tallying policy
lecisions. |

Many citizen coraplaints clearly pertain to policy choices which
nust be made by bureaucrats and legislators. %hould a city’s view
£ the waterfront e cut off by a freeway in the furtherance of an
nterstate highway network? Should a Job Corps center be estab-

S
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lished in a quiet Missouri town of 15,000% Should a treatment cen-
ter for a growing number of narcotics addicts be built at all; and, if
so, where? Should restaurants be subjected to more rigid controls in
the interests of public health. Should tuition be charged for the first
time at a great American university. While these are, of course, im-
portant questions about which citizens can and should make their
opinions known—vocally and otherwise—they are essentially policy
decisions about which an ombudsman will be little concerned.

Nowhere is the ombudsman a creator or critic of public policy. He is
not a reviewer of the policy decisions made primarily in political
arenas. While he may criticize a department for reaching a decision
not in accordance with facts or required administrative procedures,
the policy decisions at any level of American Government are those in
which the ombudsman will not participate and which he could not seek
to supplant. :

To some in our society, “politician” is a word dirty enough for
enshrinement on public toilet walls. No matter how much people of
that view want to expunge it from the community vocabulary, they
are mistaken if they think it can or will be replaced by the word
“ombudsman.” “No matter how able an ombudsman may be, no matter
how venerated by the public, he cannot supplant the political processes
that in the end controf)the administration of public affairs,” says Pro-
fessor Geellhorn again.

The ombudsman is not a super administrator. He is not one any-
where. He is now operating, and it is a useless dream to think we can
create a wizard of our’s. As Professors Angus and Kaplan have noted,
he is not a general supervisor of public services nor an overseer of
those that do. Alleged deficiencies or failures in service or unimagina-
tive exercise of the police power cannot be overcome by ombudsmanic
wand waving. Anyone who thinks that an ombudsman at the local
level will keep the streets in repair, remove the trash from a public
park or stop firetrucks from sirenic wailings in the middle of the
night is bound to be quickly disillusioned.

fortunately for democratic processes, deciding the proper order of
priorities and the setting of public policies will continue to be the

b of the department officials and legislators. An ombudsman will
{)ring no comfort to those who wish that another order of priorities
had been chosen. His notation that the staff of the street maintenance
department is too small to give proper service is far, far different from
making the policy decisions to increase the staff; or, from deciding
that the potholes on Boardwalk and Park Place will be filled before
those on Baltic Avenue.

Nevertheless, there remains the need for serious consideration of
new methods for the redress of citizen grievances or the improvement
of existing ones, some of the categories of need are:

Complaints against discretionary decisions wherein the citizen dis-
agreos with the manner in which an official has exercised his discre-
tion but has no formal means of challenging it ; or, at least, inexpensive
means. The complaint in these cases is generally not that of the official
abusing his power, but that the decision reached is not, in all circum-
stances, appropriate. There may be no allegation of bias, negligence
or incompetence but merely the charge that the decision is misguided.
In essence, this type of complaint is one that has not a right of appeal
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to an independent body: which can substitute its discretionary decision
for that of the official who made the original one.

Grievances against acts of maladministration, in essence not a ques-
tioniof appeal from, but of making an accusation against an authority.

In new and previously unperformed functions, there is an absence
of settle case law and, as I have previously indicated, only vaguely
applicable common law, Few people, most of all the underprivileged,
know what their rights or obligations are. In the absence of progressive
legislation or good case law, there often exists inadequate or inappro-
priate mechanisms for eppeal against real or alleged grievances. There
1s, consequently an institutional lag. In addition, in words popularly
current here, there is what might be called a, grievance gap as applied
to the newer functions, particularly those involved in the processes
of urbanization. ;

The areas latterly mentioned are quite legitimate ones for ombuds-
men. They are sorely needed there. But again, caution should be noted.
The ombudsman is not snake oil. Selling the concept as a panacea for
society at large does th2 concept an injustice. The office should not be
looked on as a replacement for genuine reform in the structure of
government, most particularly reconsideration of the methods for
providing people-oriented services. The ombudsman is, at best, a sup-
plemental remedy for the redress of citizen grievances. There are
others, such as the Amp iro processes as found in%lexico and elsewhere.

In! conclusion, I suggest that the redress of citizen grievances is a
maftter worthy of continous consideration by this committee. It should
not be said of us, as it was of Henry IIT of England, that he was
“more pious than wise in that he heard mass three times a day but
refuged to listen to complaints.” Communication between the citizen
and his government is 1t the heart of any redress procedure. People
must, be aware of where government is and what it is doing; govern-
ment, must be able to hear what citizens want and need. When this be-
comes so, then we can change the folklore that now has it “that you
can’t fight city hail.” I vake it that we are agreed that in a democracy
this is intolerable. '

Thank you.

Senator Lona. Thank: you, Mr. Hamilton, for a very fine statement,

I have looked over your biographical sketch hers and am impressed
with your very distingunished background. Without objection, I am
going to ask that it be placed in the record prior to your remarks.

Mz, Hamivron. Thark you for your courtesy, Senator.

(Biographical sketch referred to follows:)

CoNDENSED BronaTa SHEET, COMMITIER Wirness, RANDY H. HAMILTON, JANUARY
16, 1968 (ExXECUTIVE D.RECTOR, INSTITUTE FOR LOCAL SELF GOVERNMENT,
CraremonT HoTkL, BERKIILEY, CALIE.)

EDUCATION

A.B., U. of North Carolina, M.A,, U, of North Carolina, M.OR.P., U. of North
Carolina, Ph. D., Internatioral University, Zurich, Switzerland.

‘WORK EXPERIENCE

Cityl Manager, Carolina Beach, N.0.—Associate Director and ‘Wagshington Di-
rector; National League of Cities—Municipal Advisory, City of Bangkok, Thai-
land—Local Government Advisor, Royal Government of Thailand—Director,
United Nations: Institute of Public Administration Comparative Urban Studies
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Project—Currently ' Special Project Director, League of California Cities and
Executive Director, Institute for Local Self Governnent,

TEACHING EXPERIENCE

Taculty member or visiting professor at University of North Carolina, Amer-
jean. University in Washington, D.C., Thammasat University in Bangkok, Uni-
versity of Southern California, San I'rancisco State College, University of Cali-
fornia at Berkeley. ’

PROFESSIONAL MEMBERSHIPS

Full member, International City Managers’ Association—Former national
council member and President of the North Carolina Chapter of the American
Society for Public Administration—American Political Science Association—
Former President, North Carolina Chapter Pi Sigma Alpha (National Honorary
Political Science Iraternity). o

HONORS

“Man of the Year, 1950” Carolina Beach Lions Club—Decorated by the King
of Thailand for “outstanding services to Local Government”, Knight Commander
of the Order of the Crown of Thailand, 1963.

PUBLICATIONS

One book on comparative municipal government and more than 50 articles in
professional journals of several countries,

CONSULTANCIES

Tocal government consultant to: Time-Life-Fortune Magazines,—Committee
for Beonomic Development (CED),—Chamber of Commeree of the U.8.,—More
than a dozen Federal advisory committees, ete.

Senator Lowe. Mr. Hamilton, a few months ago I was in Berkeley
and had the opportunity of visiting with Speaker Unruh who has some
connections with Missouri. I had a letter from him just a few days ago,
and I know that he has been trying from time to time to get this om-
budsman concept started in California. Would you comment about
some of the problems or difficulties he has had? I am sure you have
worked closely with him. _

Mr. Hamtrron. In California, the reverse of the situation in the U.S.
Congress is so with reference to the ombudsman. There it has been the
assembly or our lower house which has taken the lead.

Twice the bill has passed the lower house. T'wice the upper house,
the senate, has failed to even have hearings in committee. I think
there will be more consideration of it in-the current session of the
Qalifornia legislature. Senator Dymally, of Los Angeles, has intro-
duced a companion bill to Speaker Unruh’s bill and that is the first
time there have been companion bills.

Basically the problem has been not that anyone was opposed to the
ombudsman. But, the first time around nobody knew what it was. The
second time around having learned what it was they began to be
troubled by some of the problems of application.

California has a population that 1s, in fact, greater than all of the
countries now using an ombudsman with the exception of the parlia-
mentary commissioner in England. |

‘We are a State, as you know, of large size, and an absence of homo-
geneity in population. The critics of the proposal, utilizing our large
population, our large or great geographic size, the disturbances which
beset, our various classes of citizens, were able to postpone considera-
tion of the bill. I think, sir, that the third time will be the time, because
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the answers to the questions that were raised during the second con-
sideration of the bill ha:7e now been provided.

There is no concept f utilizing one ombudsman for all State agen-
cies sitting in one city, Sacramento, as was the charge by those who
were opposed to it the last time, in addition to which, a good deal of
citizen support for the ombudsman has come about in the last couple
of years. The Friends Clommittee on Legislation supports it, and now,
God bless them, the League of Women Voters are out in favor of it,

Senator Long. I spole to the Senate when I was in Sacramento at
the time I mentioned a while ago. A fter seeing the decorations of that.
Senate Chamber, I am surprised they are a Iiberal progressive body
with those decorations hecause they are rather outstanding.

Mz. Hamilton, has it been your thought that the ombudsman serves.
as sort of a steam valve by W{lich the citizens, administrators, and the
legislatures can sometimes let off steam? Do you think this would be
some| basis, some help in solving your problems or would it be of as
sistance to them ¢

Mﬂl HamiroN. Yes, sir; and I do not think that that particular
aspect of an ombudsmar. role should be denigrated. It is a fact that the
examination of cases of ombudsmen in the foreign countries and, in-
deed,| the one ombudsman that existed in this country for a year in
Nassgu County, plus the ombudsman who has existed for 7 months in
the city of San lgiego, Ladicate that somewhere about 8 out of 9 or 10
complaints are unfoundod. But when the citizen is advised of the rea-
son for the decision, or the reasen why his complaint is unfounded, he
tends to go away as a happy and satisfied customer of Government,,
which in %act he 1s.

I think that the greatest testimony that can be given to the ombuds-
man concept is that now-there are some retail establishments, in Cali-
fornia, which advertise in the press that “we have an ombudsman.”
The complaint window at the department store in some of the areas of
Califdrnia has now been replaced by an ombudsman window, in other-
words, the attempt on ths part of business to create a happy customer.
I think the role you havs outlined for the ombudsman in that regard
is most applicable.

If I may refer to my own experience as a former cit manager, 1
know that when I had tiine to sit down with a citizen an explain why:
we hafl arrived at a particular administrative decision, he tended to- .
go awdy a much happier citizen.

We could not chop dovwn trees in my home State of North Carolina
to widen streets because most trees were planted in honor of somebody’s:

randfather who was deceased or killed in the late unpleasantness
between the States.

Senator Lone, They cen’t build streets in Rome for the reason they
have to go around some ruin they have dug up, too, so I guess they have.
had that problem for many years.

Mr. Hamruron. But if we sit down with U.D.C. and explain why-
we are doing it and suggust the plantation of another grove elsewhere-
for a truly %iving memorial, we could be successful in chopping trees
down. But without taking: the opportunity to explain to the citizen, we-
were not, The ombudsman is most utilizable in that regard, sir.

Senator Lone. Thank you very much. Mr. Kass, any questions?

Mr. Kass. Yes, just ore or two, Mr. Chairman.
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Mr. Hamilton, the problem of size, as I explored with the chairman
of the Administrative Conference, is one of the most serious obstacles
toward the creation of a Federal ombudsman. You have done con-
siderable work in the State and local area. What about the ossibility
of creating the regional type of ombudsman that I explored with
Chairman Williams? Do you think this will work as an experiment
at the Federal level ¢

Mr. Hamirton. I would think so, but I would imagine that the
regional definition would be based rather than on State lines on the
jurisdictional lines of the agency concerned. In other words, since 1937
in this country we have been trying to get Federal agencies to have the
same regions. Quite obviously the FAA does not have the same region
as the VA or the Federal Bureau of Prisons or HUD or HEW. Con-
sequently, I do think in answer to your e(zluesxtion specifically, that a
regional application will work provided the jurisdiction of the
ombudsman conforms to the administrative region of the agency to
which his work is addressed rather than to an artificial geographic
area, say, the States of California, Nevada, and Colorado.

Mr. Kass. So, if an experimental ombudsman were created with
jurisdiction over complaints of all citizens residing in, for instance,
the State of Missouri or the State of California, even though this did
tend to cross State lines as far as Federal agencies are concerned, you
think this would cause problems?

Mr. Hammron. Yes, I do; because the regional office may not be
located in that State.

Mr. Kass. I see.

Mr. HayinroN. Accessibility is to my mind at the heart of the griev-
ance mechanism.,

Mr. Kass. Aceess to the appropriate official?

Mr. HamivroN. Yes.

Mr. Kass. But now, if the ombudsman had access through the use
of telephones—part of the process as we understand it 1s that the
ombudsman doesn’t necessarily have to make field investigations, but
can accomplish the same thing through telephone calls and letters if
people had access to the ombudsman living in St. Louis or Berkeley
or some place, and this ombudsman had jurisdiction and had access
to literally everybody.

Mr. Hamizron. Yes; if he had the access to the. officials and the
records, then it would work.

Mr. Kass. This would work.

Now, you mentioned the concept of amparo. Could you just for
about a minute explain what it is and, with the chairman’s permission,
we would like to put the document that you prepared into the Ap-
pendix of this hearing record.

Senator Loxa. Without objection that will be placed in the record.

Mr. Hamirron. The amparo is a_concept of Mexico particularly.
It is a writ, and a constitutional right, which allows an individual to
proceed against an administrative action without proceeding against
the law under which the administrator is acting.

It is before the Federal judicial authorities. The plaintiff is always
an individual. One of its unique and distinet features is that the doc-
trine of stare decisis does not apply; and, consequently, the judge
when he hears this plaint does not have to worry about judges 20 years
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|
fii'om now leoking kack to say that was a pretty stupid decision. He
only has to be concernad wich the individual complainant before him,
and arrive at an equitable decision in that case which has—and does
not set precedents.

:Mr. IKass. Thereisno precedential significance.

{Mr. Hamiron. T ais is the unique feature.

\Mr. Kass. This ccneept applies only in the State of Mexico and in
the State of Califorria which ado ted the Mexican Constitution ?

Mr. Hamivron. I existed in California before 1849, We did some
rgsearch to find out what happened when we wrote an English con-
stitution. California when it became part of the Union, had to have
an English constitution, and we could find no reason why it dropped
out. It just didn’t get translated.

. iM]r.2 Kass. But this would have no application for other State
evels?

‘Mr. Hamrrron, Yed; it has. Tt has an application in the minds of

a good many people. I have talked to a goog many Mexican-American
paople and they have an idea that amparo applies in the Anglo-Saxon
or, Romanic court.
What I am suggesting is this: In Mexico when a person pleads
“guilty” he expeets amparo process to be applicable, expecting that
the judge will not on.y look at the law, but will look at the whole situa-
tion. Ie does not unc.erstand, members of the Mexican-American com-
munity in the West do not understand, when they plead “guilty” to a
criminal violation ir. America that the judge does not do anything
except look at the law rather than extenuating circumstances. That he
ddes not have discrefion as he has in Mexican procedure. It has been
testified before the California Assembly by the president of the Mexi-
cap American Political Association, Mr. Igert orona, who is a mem-
ber of the U.S. Commission on Civil Rights, that in his opinion the
Mexican American community in California does not understand that
the ability of a judge in Mexico to temper justice with mercy s not
applicable to a judge in a criminal procedure in California.

Mr. IKass. Thank vou, Mr. Hamilton. No further questions.

Senator Lova. Mr. Waters?

Mr. Waters. Mr. JTamilton, I believe you said that there is in San
Diego an ombudsmar. who has been active for several months. I won-
der if you are familiar with the work of that ombudsman.

Mr. Hamivrow. Yes; I am, sir. _

Benator Lone. Is le generally accepted by the agencies with whom
helworks? ‘ : ,

Mr. Hamivron. Yes, he is. He is in the office of the city manager,
andl his title is “Citizens’ Assistance Officer.” He is accepted by the
agencies, I suppose, because of the background muscle or the inherent
clout of anybody from the city manager’s office in council. But he

EN

happens to be a particularly soft-spoken and judiciously tempered
incfividual, and so fa as he advises me—and I am in fairly frequent
contact with him—hs is perfectly acceptable, most importantly by
agencies outside of cizy hall. He finds his success equal with agencies
over which he does not have legal jurisdiction as he does with agencies
who would legally come under the purview of the city manager; for
example, the county velfare agency, the health agency, and the high-
way department, and other agencies. When he explains to the adminis-
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trative officer the problem involved, he finds extremely good
cooperation.

Senator Loxe. Thank you very much. What is that citizen’s officer’s
name?

Mr. Hamivron. Larry Haden.

Senator Loxa. Thank you, Mr. Hamilton, for a very fine statement.
It has been extremely helpful to the committee.

Mr. HamiLron, 'I}ilank you, sir.

Senator Lone. Our next witness is Mr. Guy S. Williams, Assistant
Director for Contact and Foreign Affairs of the Veterans’
Administration.

Messrs. Williams are at least 50 percent of the witnesses today. We
are glad to have your associate with us. I judge you have a prepared
statement.

STATEMENT OF GUY S, WILLIAMS, ASSISTANT DIRECTOR FOR CON-
TACT AND FOREIGN AFFAIRS, VETERANS' ADMINISTRATION;
ACCOMPANIED BY PHILIP V. WARMAN, DEPUTY ASSISTANT GEN-
ERAL COUNSEL

Mr. Guy WinLiams. Yes, sir.

I am accompanied by Mr. Philip V. Warman, Deputy Assistant
General Counsel of the Veterans’ Administration.

I appreciate the opportunity to appear and discuss S. 1195, a bill
before this subcommittee which would establish the Office of Admin-
istrative Ombudsman to investigate administrative practices and
procedures of the Social Security Administration, Veterans’ Adminis-
tration, Internal Revenue Service, and the Bureau of Prisons. I submit
for the record the Administrator’s report which states our position on
the bill and points to the existing aids to claimants before the
Veterans’ Administration. These aids include the VA Contact Service
and representation by service organization representatives. We have a
detailed statement which, with the chairman’s permission, I would like
to submit for the record and which I will briefly summarize now.

Senator Loxe. Without objection, it will be placed in the appendix
of the hearing record.

Mr. Guy Winiams. I understand you are interested in the assist-
ance now available to veterans and their dependents from VA and
non-VA sources in the presentation and prosecution of their claims for
Veterans’ Administration benefits.

The Veterans’ Administration has contact representatives stationed
in each of its 230 locations. It is the job of the contact representative
to know by heart the requirements for each benefit, how to apply, the
administrative procedures involved, and how best to assist the claimant
in bringing out the facts that will present his claim in its most
favorable light. He must be knowledgeable on many diverse benefit
programs—compensation, pension, education, insurance, hogpitaliza-
tion, outpatient medical and dental care, wheelchair homes, para-
plegic lifts, housing loans, guardianship, burial benefits, automobiles,
and many others, as well as benefits available through other Federal
or State agencies,

Senator Lona. Now, Mr. Williams, are they Federal employees?

Mr. Guy Winniams. Yes, sir.

92-137—68
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enator Lone. Dor’t some of the States have veterans’ agents some-
thing like we have ir. Missouri?

Mr. Guy Wirtrtams. That is correct. -

penator Long. Which actually is nearly a State ombudsman ; isn’t
thyt right ? Isn’t that the type of work they do?

%{lr. Uy Wittiams That 13 correct. But we feel when we are tal king
to p man, and we have knowledge that he may be eligible for some
benefit from a State sgency, we will cue him in on this and help him
to get to the person who can give him further assistance.

Ep%anator Lone. But the State agency, though, assists the man, as I
understand it, in prejaring his claim for benefits or in getting him
into a Veterans’ Hospital.

Mr. Guy Witriams. That is correct.

Senator Lone. Even though there is no State benefit available

Mr. Guy Wintiams. Right. He determines what additional ber.efits
the; claimant may be el_igi%le for beyond those specifically requested
and assists in the pregparation of the proper claim.

'he contact represantative also determines the actions necessar
and files claims for veerans who are too ill to act in their own behal .
many of these claimants are patients in hospitals who have no one
elsq immediately avai able to act for them.

Of the 2.5 million personal interviews conducted by contact repre-
sentatives during fiscal year 1967, thousands were congucted with per-
sons who were not satisfied with the outcome of their claims for
benefits, Many of these were resolved to the complete satisfaction
of the claimant by set:ing down and going through the VA file with
him and explaining tlie'requirements of the law and regulation and,
where indicated, assis:ing him in obtaining the evidence that might
result in favorable action.
 Unique and effectivy services are also provided claimants for VA
benefits by the natioial service organizations, the American Red
Crops and recognized tate service organizations, which the chairman
mentioned. Accredited representatives of these organizations number
nearly 3,200.

Amy claimant may :ile a power of attorney with one of these or-
ganizations and be assired that a skilled technician representing that
organization in the VA regional offices and insurance centers will
assist him fully in the presentation of his claim, and will review each .
action taken often as the claim is in process, to assure that the claim

is fully developed and fairly and properly disposed of. If the claimant

or the organization representative expresses disagreement with the

decision and finally appeals it, a representative of the service organiza-

gon appears in the cleimant’s behalf before the Board of Veterans’

ppeals. ;

Fleld representatives of these service organizations visit all VA

offices and VA hospitals regularly and submit written reports of their

findings to their natioaal Tleadquarters which in turn submits them

to owr central office for any indicated investigation and reply.

This completes my formal presentation and I will be pleased to
answer any questions cf the subcommittee on the proposal.

b
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(Statement of Mr. Guy Williams follows:)

STATEMENT oF GUY 8. WILLIAMS, ASSISTANT DIREOTOR ForR CONTACT AND
FOREIGN AFFAIRS, VETERANS ADMINISTRATION, BEFORE THE SUBCOMMITTEE ON
ADMINISTRATIVE PRACTICE AND PROCEDURES, CoMMITTEE ON THE JUDICIARY,
UNITED STATES SENATE, JANUARY 16, 1968

I appreciate the opportunity to appear and discuss 8. 1195, a bill before this
Subcommittee which would establish the Office of Administrative Ombudsman
to investigate administrative practices and procedures of the Social Security
Administration, Veterans Administration, Internal Revenue Service and the
Bureau of Prisons. I submit for the record the Administrator’s report which states
our position on the bill and points to the existing aids to claimants before the
Veterans Administration. These aids include the VA Contact service and repre-
sentation by service organization representatives. We have a detailed statement
which, with the Chairman’s permission, I would like £o submit for the record and
which I will briefly summarize now.

I understand you are particularly interested in the assistance now available
to veterans and their dependents from VA and non-VA sources in the presentation
and prosecution of their clalms for Veterans Administration benefits.

The Veterans Administration has Contact Representatives stationed in each
of its 230 locations, It is the job of the Contact Representative to know by heart
the requirements for each benefit, how to apply, the administrative procedures
involved and how best to assist the claimant in bringing out the facts that will
present his claim in its most favorable light. e must be knowledgeable on many
diverse penefit programs . . . compensation, pension, education, insurance, hos-
pitalization, out-patient medical and dental care, wheelchair homes, paraplegic
lifts, housing loans, guardianship, burial benefits, automobiles and many others
as well as benefits available through other Federal or state agencies. He deter-
mines what additional benefits the claimant may be eligible for beyond those
specifically requested and assists in the preparation of the proper claim.

The Contact Representative also determines the actions necessary and files
claims for veterans who are too ill to act in their own behalf, many of these
claimants are patients in hospitals who have no one else immediately available
to act for them,

Of the 2.5 million personal interviews conducted by Contact Representatives
during FY 1967, thousands were conducted with persons who were not satisfied
with the outcome of their claims for benefits. Most of these were resolved to the
complete satisfaction of the claimant by sitting down and going through the VA
file with him and explaining the requirements of the law and regulation and,
where indieated, assisting him in obtaining the evidence that might result in
favorable action,

Unique and effective services are also provided claimants for VA benefits by
the national service organizations, the American Red Cross and recognized state
service organizations. Accredited Representatives of these organizations number
nearly 3,200.

Any claimant may file a Power of Attorney with one of these organizations and
be assured that a skilled technician representing that organization in the VA
regional office and Insurance Centers will assist him fully in the presentation of
his claim, and will review each action taken often as the claim is in process, to
assure that the claim is fully developed and fairly and properly disposed of. If the
claimant or the organization representative expresscs disagreement with the
decision and finally appeals it, a representative of the service organization ap-
pears in the claimant’s before the Board of Veterans' Appeals.

Field representatives of these service organizations visit all VA offices and VA
hospitals regularly and submit written reports of their findings to their national
headquarters which in turn submits them to our Central Office for any indicated
investigation and reply.

This completes my formal presentation and I will be pleased to answer any
questions of the Subcommittee on the proposal.

Senator Long. Mr. Kass?

Mr, Kags. Thank you.

Mr. Williams, as I understand the contact system of the VA, when
a veteran or anyi)ody, for that matter, walks into a local VA office, he is
assigned a contact man. In effect, the first person he sees may be the
contact man ¢
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Mr. Guy WiLrtiams. That is correct.

Mr. Kass. And tho contact man is responsible for that individual un-
tikthe problem or ccmplaint has exhausted all possibilities within the
VA?

Mr. Guy WirLtams. Yes,sir.

Mr. Kass. How loag has this system been in existence? :

Mr. Guy Witriams, It has been in existence at least as far back as
1924. It is embodied in the World War Veterans Act of 1924,

Mr. Kass. And this is a formal office rather than just a loose, ad hoc
kind of approach ¢

Mr. Guy Wirrrams. That is correct.

Mr. Kass. Embodied in your regulations?

Mr. Guy WirLiaums. Right.

Mr. Kass. To your knowledge, have any other agencies of the
Flederal Government. established a form of contact system ¢

Mr. Guy Witniaws. Not to my knowledge—that is, not with the
same kind of responsibility for protecting the interests of the claimant
ag well as being a representative of the agency itself.

i Mr. Kass. Now, ‘when a claimant or a veteran or anybody walks
into the VA local office and has a problem or a complaint, dees the
contact man have access to the entire file ?

iMr. Guy WiLLiavs, Yes, sir.

Mr. Kass. If the veteran is represented by a service organization—
VIFW, DAV or sonething like that—would they have access to the
same file? ‘ :

Mr. Guy WiLLiams. Yes, sir; complete access.

Mr. Kass. So there is complete access to the file of the individual
claimant or veteran"

Mr. Guy Wrmriaus. Yes, sir.

Mr. Xass. In yorr formal statement which you submitted for the
récord, you make raference to the FX exchange telephone system?
Mr. Guy Witrrams. Yes, sir.

Mr. Kass. What 2xactly is that?

Mr. Guy Witriaus. It is a system whereby a veteran in, let’s say,
small city in Missouri, might dial a local number on his owa tele-
hone without any charge and be connected with a contact repre-
éntative of the Veterans’ Administration in St. Louis, who would
ave access to his records and could immediately answer questions.
Mr. Kass. There isno long distance charge to him? ’

Mr. Guy Wintiams. That is correct.

Mr. Kass. Do you publicize this type of service ¢

Mr. Goy Wmiiams. Yes, sir.

Mr. Kass. Now, o :u%y of the other Federal agencies utilize this
ype of service so that if I, as a citizen having a complaint against
the Social Security Administration, the Internal Revenue Service, or
ny of the other agincies, have a complaint and am located sorae dis-
hnce from the regional office, could I use your phone or any other
phone system to call in without charge?

| Mr. Goy Wiraams. T understand that the Social Security Admin-
istration has done scme experimentation in setting up an FX or foreign
exchange system for themselves. Just how far they have gone, I am

not sure.

B

(el
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Senator Lowe. Mr. Kass, let me interrupt you a minute. Do I under-
stand you to say that in Bowling Green, my hometown, there is that
type of system where a veteran can dial a particular number and
reach the Veterans’ Administration in St. Louis and talk to someone
about his problem or complaint without a long-distance call charge?

Mr. Guy Wriniams. Not at this time, Senator. We are running a
pilot operation actually.

Senator Loxea. I see. '

Mr. Guy Witniams, We have FX telephone service in 12 large
communities at this time. .

Senator Lone. Is it your plan to go into it so that the system will
be nationwide?. ' .

Mr. Guy Wirriams. Yes, sir. We plan to have about 74 cities
covered by fiscal year 1969,

Senator Lone. Your plans are, though, to have it in all towns of
any size?

Mr. Goy Witniams. Yes, sir. o

Senator Lona. Suppose a veteran calls the St. Louis VA office,
would he be assigned a. contact man ?

Mr. Guy WirLiams. Yes, sir; if you pick up the phone and call

St. Louis, you would get a contact representative who would give his
name, and ask the veteran to refer any further questions on his case
to him,
Senator Long. Mr. Kass, you mentioned the agency I have heard
a little about—the Internal Revenue Service. It seems to me the things
that we get a lot of complaints about concerning the IRS is that the
citizen either gets a form back filled out by a computer, or they talk
to one fellow today and somebody else tomorrow; nobody knows about
their particular problem one way or the other. Would you think
perhaps some of the big problems citizens have with that agency is the
cold mechanism that they come in contact with when they have com-
plaints, instead of a warm, personal individual they get when they
call your agency?

Mr. Guy WitLiams, Well, all T can really testify to, sir, is our
contact service, but I would like to say that the first requirement is
that these people have an image of themselves as talking to their own
brother when they talk to this client.

Senator LoNa. It is much warmer talking to an individual or
brother than to just a cold computer.

Mr. Guy Woiniams. Right.

Senator Lowe. It might be desirable if some of the other agencies
would think along those lines. I think you are to be commended for
it certainly.

Mr. Guy Witniams. Iamin favor of it personally.

Senator Lone. I think you are to be commended for it because, in-
cidentally, that has a close relationship to the ombudsman theory we
are talking about here,

Pardon me for interrupting, Mr. Kass.

Mr. Kass. This, in effect, is a built-in ombudsman that the VA has
instituted ?

Mr. Goy Wirtzams. Yes, sir; from all T have heard of the ombuds-
man, I would say you are correct.
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Mr. Kass. Therefore, getting back to my earlier question about
regional ombudsman, vhis would have application to the regional idea
of ombudsman so that eyerybody in the State could call his local VA
office, but they also could call their ombudsman wherever he would be
Tocated so there would be instant access or easy access to the ombuds-
man as well as to the Faderal agencies?

Mr. Guy Wittami. Yes, sir.

Mr. Kass. As it is being programed. Thank you, Mr. Chairman,

Senator Loxg. Mr. Williams, I saw a letter just the other day where
an application had been made for a substantial refund from the In-
ternal Revenue. It wes just a blank form which was filled out which
says he didn’t get.it filed on time or words to that effect. No signature
or anything else to it. Very cold, very impersonal, Whether it was put
out by a typewriter or computer, I don’t know. But your mail that goes
out is signed by an individual who has personal contact with your con-
tact man or ombudsmen who is handling the veteran’s case?

ﬂ'{r. Guy Winriams. To a large degree; yes, sir. We do have some
computerized letters. For the most part, computerized letters in the
Veterans’ Administration are used to advise of decisions of entitlement
or awards made. For example, when a veteran applies for educational
benefits, he will receive a letter which is a mechanized type of thing
saying, “You have sc many months of entitlement and are approve
to go to George Washington University.” The contact program, how-
ever, does not use any omputerized letters. ‘With the exception of a few

form letters which we issue for use by veterans in securing Civil Serv-
ice preference or com missary privilege ID cards, all contact program
correspondence is individually composed, typed, and, we feel, com-
plétely responsive to ‘ncoming inguiries.

Senator Lona, Bu: when he has a complaint you just don’t get a
computerized letter siying “we are not going to allow it,” and that is it ?

Mr. Guy Wmuiams. No, sir. Any complaint is pounced on immedi-
ately by the VA administrative procedure.

Senator Long. By a live human being and not a computer?
Mr. Guy Winriamy. That is correct.
Senator Long. Yes. You are dealing with humans.
Mr. Guy Winriams. Right.
Senator Loxa. And it certainly has much more effect. People have
mich more confidence, I am sure, with an agency that handles its
bysiness on a more personal basis.

Mr. Waters? ‘
Mr. Waters. No questions.
Senator Loxg. Thank you, Mr. Williams.
Mr. Guy Wirriams., Thank you sir.
Senator Loxe. Our next and concluding witness this morning is Dr.
Myrl E. Alexander, Director of the Burean of Prisons. The chairman
has quite a little interest in this Bureau. The chairman is also chairman
of the National Pententiary Subcommittee of the Judiciary Commit-
tde, and it is our pleasure to work with Dr. Alexander quite often on a
personal, cordial rel ationship. .

"Doctor, we are glad you can be here this morning. If you will intro-
duce us to your assistant, we will be happy to hear him and we will be
happy to have your statement. ’
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STATEMENT OF DR. MYRL E. ALEXANDER, DIRECTOR OF THE
BUREAU OF PRISONS; ACCOMPANIED BY EUGENE BARKIN,
COUNSEL

Dr. Arexaxper. Thank you, Mr. Chairman. I am accompanied this
morning by Mr. Iugene Barkin, legal counsel of the Bureau of
Prisons. ,

Senator Lona. Doctor, I am impressed with all of you men bringing
your legal counsel along. You don’t need a lawyer to protect your
rights when you come before this committee—on this type of hearing
anyway. But we are happy that both of you are here.

Dr. Avexanper. Mr. Chairman, Mr, Barkin is here primarily be-
cause he handles so many of the complaints of our 20,000 guests who
register complaints.

Senator Loxe. He is your ombudsman ?

Dr. Avexanper. Many of them have requests, including complaints
about sentence, sentence computation; and Mr. Barkin handles these.
Tt is for that purpose he accompanies me this morning, I canbe my own
legal counsel on other questions. '

I am indeed happy to be here to present my personal views on §S. 1195
with particular reference to the Bureau of Prisons. Moreover, I am
appreciative of your interest and acquaintanceship with our problems,
Mr. Chairman, 1n your capacity as chairman of the Subcommittee on
National Penitentiaries of the Senate Judiciary Committee.

All too often prisons are thought to be places of rigorous confine-
ment where prisoners have only the most limited means of communica-
tion with the outside; that, except for closely censored letters or rigor-
ously supervised visits with his immediate family, a prisoner has no
means of communication and is at the mercy of his keepers.

Actually, if that were the true situation, we who administer prisons
and correctional institutions would be stupid indeed, because we would
have created an intolerable and explosive situation which could not
long be contained. Indeed, that kind of administration would no longer
be tolerated by the courts or the public.

In actual practice, many channels of communication are available to
and can be used without restraint by any or all of the nearly 20,000
inmates in our 28 Federal institutions.

First of all, every person has direct communication access to the
Attorney General; to any Congressman or Senator; to the Board of
Parole; to any Federal judge; to the Director, Bureau of Prisons; and
others in Government. S

This direct access is through the prisoner mail box system under
which any prisoner may place sealed letters addressed to those men-
tioned in a special letterbox. The contents of those boxes are sent
daily to my office and forwarded unopened to the addressee. Letters
addressed to the courts or a Senator or a Congressman, however, are
sent directly to the addressee under a form letter by the warden of the
institution. o

Senator Lowe. Some of us have rather extensive correspondence
with these inmates.

Dr. Arexanpsr. And rather perpetual correspondence with some of
them, Mr. Chairman,

Senator Lona. We get so we can recognize the handwriting.
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Dr. Avexanper. In ) 10-month period from October 1, 1966, through
July 80, 1967, there ‘were 6,181 such letters. Almost 900 were con-
gregsional letters. Vir:ually all of them resulted in congressional in-
quiries to my office to which we responded with the facts requested.
Many are addressed to Federal judges. The great majority, however,
areiaddressed to the Burean staff and to which we respond to the
writer.
he letters involve a wide range of subjects: food, disciplinary
actions, legal questions, requests for work release, and transfers to
other institutions. The program is critically important to us, under-
stogd and supported by the wardens and, as I have said, used sub-
sta\%ia]ly by the inma‘es.

e consider the mo>rits of each request. Many raise questions or
ma,ﬂ;e claims which cannot be allowed. But we take affirmative action
where justified. o

Senator Lowa. Doclor, may I interrupt you there?

Dr, AuexanNDpER. Yes.

Senator Lona. Do :you feel that works as a “steam valve,” too, or

a let-off valve for the prisoner which proves very helpful to him to
know that he has the right to write you or his judge or his Congress-
manp while he is in prison

Dr. Arexanper. Yes, sir; we consider this prisoner’s mailbox the

moTt valuable safety valve of the entire system. That is why I indicated
earlier in my statemet that a prison administrator would be stapid
indeed if he kept all of the tensions and emotions bottled up with a
lid on them.

Senator Lone. You told me that before, but I wanted to get it in

thelrecord as to how i portant it was.

Dr. Auexanper. A few examples of responses: An inmate claimed
he should have credit for time held in a Canadian jail while awaiting
ex‘tEadition to the Urnited States. The records reflected that he was
held for another offense in Canada, in which case jail time would not
have been creditable to his sentence later imposed here. But after
considerable correspondence, by Mr. Barkin here, with the Queens
Counsel in Canada, it was definitely determined that he was in custody
there solely awaiting extradition. We then properly cgmn’ced his request.

A{n prisoner claimed that he was not granted the work-release
privilege although he had completed training and believed himself
to be eligible. We invastigated. Ji‘he warden and his staff pointed out
that he was 1,000 miles from his eventual parole plan. We transferred
him to an institution near his home, he was placed on work release,
and continued on the job after release from his sentence.

n inmate complaiied bitterly to his Congressman that he was not
getting any dental uttention. Investigation disclosed that he had
arhitrarily refused deatal care. Further study revealed deep emotional
problems. He was trarsferred to our medical center at Springfield, Mo.,
where both his mental and dental problems were treated successfully.

‘We noticed a series of letters from one institution complaining about
food. I sent our food administrator to the institution where he dis-
cowﬁred the complaints were justified and appropriate changes were
made.
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I will not elaborate further on the great value of the prisoners’
mailbox as a channel of communicating complaints, requests, and
charges by prisoners. It is confidential. Tt works.

‘Seoond{ , access to the courts is open and unrestricted. In recent
years, the courts have developed a growing and healthy interest in
prisoner complaints. Hearings are being held daily and decisions
rendered on the merits. This has been a welcome change from just a
few years ago when the courts usually did not consider such cases on
the grounds that the acts complained of where matters which were
solely within the administration discretion.

The courts are now hearing suits involving medical treatment,
disciplinary practices, mail regulations, loss of good time, and other
numerous subjects, Any communication by letter, note, or writ ad-
dressed to a Federal judge is promptly sent to the court without
interference or censorship. : :

Moreover, we have succeeded in enlisting the interest of several
law schools in providing legal assistance to indigent inmates in both
civil and criminal matters. ‘

Senator Lone. You develop some pretty good lawyers in the prison,
too; don’t you?

Dr. Avexaxper. Ibeg your pardon?

Senator Lowne. I say you develop some very good legal minds or
lawyers among the inmafes?

Dr. ALexanper. Some of them become extremely experts; yes.

Senator Loxe. Excuse me.

Dr. Arnxanper, The most comprehensive programs at present are
with the University of Kansas for Leavenworth ; the University of
Pennsylvania for Lewisburg ; and Emory University Law School for
Atlanta, There are several other small programs. Others are under
discussion with major law schools. Qur goal is to have such legal
assistance available at all institutions.

‘We constantly receive letters or personal visits from inmates’ famili-
lies, attorneys, and other interested persons. We are fully responsive
to such requests, explaining why the requests can or cannot be granted.

Mr. Chairman, as you know, the Bureau staff conducts regular visits,
inspections, and audits at all our institutions. These range from the
typical fiscal audits to inspections and studies of policy compliance.

am extremely proud of our career wardens and their associates who
are a corps of administrators trained and developed since 1930 under
the leadership of former Directors Sanford Bates and James V. Ben-
nett. These carcer men and women are devoted to the policies and
philosophy of carrectional control and treatment of offenders. They
are skiﬁeg administrators who have a high sense of public respon-
sibility. :

Mr.yChairman, I believe it would be helpful to this committee if it
had available some of our policy statements involving inmate dis-
cipline, the prisoners’ mailbox, access to legal material and counsel,
and religious beliefs and practices. With your permission, I submit
these statements for the record, or for the committee’s use.

Senator Loxe. Without objection, it will be placed in the record.
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(Statements referred to follow:)

BURHAU oF PrisoNs, WAasHINGTON, D.C,, PoLicY STATEMENT—SUBJECT : PRISONERS
MAILBOX

| 1. PURPOSE
Tol revise and describe ‘the current procedures pertaining to the operation
of thé Prisoners Mail Box. ‘
' ‘2. DIRECTIVE AFFECTED

Policy Statement 73002 (formerly Manual Balletin No. 224) is' hereby
supetseded. o -
) i : 3. PROCEDURES

a. IPurpose.—~—The purpcse of the Prisoners Mail Box (PMB) is to afford
inmaltes in Bureau institutions an opportunity for candid discussion of prob-
lems! with government oficials not immediately responsible for their custody
and ‘discipline. All inmates may use the box to write to officials specified in
para'graph b below, regaiding any problem of importance which-they beideve
cannot be.solved through rhe assistance of institutional personnel or by utilizing
regular mail channels, :

b. Officials to whom lctlers may be addressed through the Prisoners Mail
Boz.—The President and the Vice President; the Attorney General; Director,
Bureau of Prisons; Members of the Board of Parole; the Pardon Attorney ; the
Surgeon General, U.S. Public Health Service; the Secretary of the Army, Navy,
AirgEorce; United States Courts; Members of the U.8. Senate and the House
of Representatives. i

. Alaska State Prisoncrs—Alaska state prisoners will be permitted to use
the Prisoners Mail Box to write to state officials about their problems. Letters
to the Governor, Attorney General, Commissioner of Health and Welfare,
Director of the Youth ani Adult Authority, and sentencing Judge will be for-
warded without inspection to:

. Director,
; Youth and Adult Authority,
i - o Pouch-H Health and Welfare Buildiag,
! | Juneau, Alaska.
I 4, THE PRISONERS MAIL BOX

a.i Deseription.—The Pisoners Mail Box should be placed in a conspicuous
location or locations reacily accessible to the inmate population, Arrangements
shoyld be made for the ¢aily pickup of PMB letters from inmates who would
ordinarily not have access to the principal box, for example, inmates in the
hospital, in the admission unit, and in segregation.

Kheh box should be plainly marked, and above or on it should be posed a
staﬁEﬁent_of its purpose a list of persons to whom mail may be sent, and a
stat; ent that matters which should be taken up with institution officials
ord*;;arily will be returned to the institution for disposition.

The potice posed on -each PME shall also include the following stateraent:
“Th:e contents of all corr:spondence deposited in this box are the responsibility
of the individual writer Any material which violates postal laws or regula-
tions, ie., is obscene or lewd or -contains threats of bodily harm, involves
extortion or libel, includ:s contraband, or is intended to facilitate escape from
legal custody may resultia prosecution in a federal court”.

b. Oollections—A desimated member of the institution staff shall collect the
contents of each box owce each working day, Monday through Friday. All
PMB mail, except that £ ddressed to U.S. "Courts and to Members of Congress,
ghall be forwarded to ihe Bureau each day in an envelope plainly marked
“Prisoners Mail Box.” )

o Identification of Mcil—Inmates shall not be required to place any iden-
tifyiing information on the envelopes but shall be requested to address all
envelopes as clearly and carefully as possible.
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§. PROCESSING OF MAIL

a. Letters to Central Office—Mail addressed to the Bureau of Prisons Cen-
tral Office staff should be forwarded with other PMB letters addressed to the.
Director, but only the Director’s name should appear on the notice posted above
the PMB box.,

b. Lettcers to the U.S. Oourts—All letters addressed to U.8. Courts shall be
separated from other PMB correspondence and forwarded directly to the ad-
dressee without inspection but with an accompanying transmittal slip similar
to the sample. Letters shall be forwarded to the addressees each working day
in an institution envelope, and at government expense.

Mail addressed to U.S. Attorneys, U.S. Probation Officers, and Clerks of Court
shall be forwarded to the addressee, but the notice posted above the PVIB,
box shall be limited to U.S, Courts, N

Legal documents such as petitions for writs of habeas corpus, motmns to vacate,
requests for trial records, etc. should be processed ag special purpose correspon-
deélce as provided in Section X, “Special Purpose Letters”, of Policy Statement
7300.1. :

During admission-orientation, and regularly therveafter through othér media of
communication, all inmates shall be advised that their correspondence should be
couched in decent respectful terms and present only those problems over which
the court has jurisdiction and is known to have an interest.

¢. Letters to Members of Congress.—All letters addressed to Members of Con-
gress shall be separated from other PMB correspondence and forwarded divectly
to the addressee without inspection but with an accompanying transmittal slip
similar to the sample. Letters shall be forwarded to the addressee each working
day in an institution envelope, and at government expense,

Letters to Members of Congress shall be sent to their Washington address. In
this connection each institution should obtain a current Congressional Directory
for ready reference.

Letters addressed to persons you are uhable to identify as Members of Con-
gress, or which pose other unusual questions, may be forwarded to the Bureau
together with other PMB mail for advice or disposition,

During admission-orientation and regularly thereafter through other com-
munication media, inmates shall be advised that the PMB letters should be
limited to the U.8. Congressman from the distriet in which the inmate has resi-
dence, or to the U. 8. Senators from his state. Such letters must be couched in
decent, respectful, and non-libelous terms and should confine themselves to prob-
lems with which these officials may be able to help him or.in which they are
known to have an interest. .

Inmates should be instructed that letters to several Members of Congress about-
the same problem are likely to be less effective than will one letter to the Con-
gressman of his choice. Follow-up letters ordinarily are unnecessary and cer-
tainly should not be resorted to in less than three or four weeks. . :

Letters to Members of Congress may be sent as “special purpose letters” if the
inmate wishes, .

6. REPLIES TO PMB MAIL

a. From the Bureau of Prisons.—All Bureau of Prisons replies to PMB letters
will be addressed to the inmate, The original copies will be placed in an envelope
marked “Mail Room” and will be forwarded to the institution each day. This:
procedure will result in the inmates receiving direct replies and will eliminate
the necessity of caseworkers having to forward the mdivxdual replies on to the
inmates. '

Carbon copies of all replies for the institution will be forwarded u:uder separate
cover to be placed in the appropriate inmate’s file, These replies should first be
routed through the caseworkers for information purposes. :

Should there be any serious guestions about the propriety of sending a par-
ticular reply directly to the inmate, the letter will be addressed to the special’
attention of the Chief Exeeutlve Officer of the institution for appropriate
disposition.
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b. From the Board of Parole—The U.8. Board of Parole will eventually adopt
a similar policy, but until its present procedures for responding can be re-
evalunted, some replies wil. continue to be directed to the Chief Executive Officer
of the appropriate institution, in duplicate.
MYRL E. ALEXANDER,

| : Director, Bureau of Prisons,
Commassioner, Federal Prison Industries, Inc.

(Sample Transmittal Slip)

UNITED STATES PENITENTIARY, ATLANTA, GA. (DATE)

|
Th('e attached letter was placed in our Prisoners Mail Box for forwarding to

you. The letter bas been n¢ither opened nor inspected. If the writer raises a prob-
lem over which this instifution or the Bureau of Prisons has jurisdiction, you
may|wish to write to me or to the Director, Bureau of Prisons, Department of

Justice, Washington, D.C. 20537.
If{ the writer encloses for forwarding correspondence addressed to ancther

addxfessee, please return the enclosure to me, or the Director.—WARDEN.
I (Bample)

Efneh institution shall d aplicate & supply of these transmittal forms for its own
use. :

5 BUREAU oF PrIsoNs, 1WASHINGTON, D.C,, PoLIcY MEMORANDUM~—SUBJECT
| RELIGICUS BELIEMS AND PRAOTICES OF IN MATES

1. POLICY : FIEEDOM OF RELIGIOUS BELIEFS AND PRACTICE

aI The objective of the Bureau of Prisons is to extend the greatest amount of
fre¢dom and opportunity in this area as is consonant with the total mission of the
Bureau. This includes the requirements of maintaining security, safety, and
orderly conditions In the institutions and of distributing available resources as
wisely as possible amony; the many kinds of services and activities which con-
trihute to these aims and. to the purpose of rehabilitating offenders. T this end
we /have established thess policies.

g‘. Chaplains employed by the Bureau are available to serve all inmates, assist-
ing them to deepen and ¢xpand their knowledge, understanding and commitment
to the beliefs and principles of the religion of their choice and to resolve such
personal conflicts as they' may have relative to religious beliefs.

¢. Achleving these purposes may, and at times should, entail utilization of re-
sources beyond those no-mally av allable within the institution, including clergy-
men or other representatives of churches in the community.

d. Staff, including part-time persons or volunteers who may be permiited to
have contact with inmates, will never disparage an inmate’s religious beliefs
por seek to persuade him to change his religlous affiliation.

2. Except as provided below, inmates may attend any rehglous worship service
copducted by an instituional chaplain unless there is some prior requirement on
their time or unless his status does not permit him the freedom of the institution.

f. The chaplains shotld devote a reasonable portion of their funds to the pro-
curement of a wide rarge of religious literature and should obtain free of cost
siitable materials frow all church groups of interest to members of the inmate
body. Religious materitl should be made available to inmates who desire it—in
both the chaplain and ir stitutional libraries.

g. Where an inmate desires personal copies of certain books or a subscription
to a religious periodic:], he may arrange for this through the chaplain. Books
and periodicals purcha<ed for purposes of religious study or inspiration must meet
the test of not being of such a nature as to injure the good order of the institution.
Some material In this broad category is of an obviously inflammatory mature.
Regardless of its effect on the individual who originally obtains it, its presence in

the institution can be cisruptlve. ‘Where the Warden is in doubt, he may seek the
idvice of the Bureau ecncerning particular publicatmns

l h. An inmate will be permitted to retain for his use in the institution scriptural

ar devotional books appropriate to his faith. Also, books officially presenting the

eachings or doctrines of a religious body shall be admitted into the {nstitution.
hese books will be refeirred to the appropriate chaplain for review and delivery

0 the inmate.
!
i
r

|

Ap!F)roved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8



Approved For Release 2004/01/16 : CI;IQ-RDP70BOO338R000200070001-8
4

i. Members of religious groups may also be permitted to have religious medals
or comparable insignia provided that the wearing of such symbols does not
create disciplinary or custodial problems or that they do not constitute what
under usual rules of the institution may be defined as contraband.

2. REGULATION OF RELIGIOUS ACTIVITIES

In any society there is the likelihood of occasional or even frequent conflict
between an individual’s religion-inspired inclinations or obligations and his need
to comply with requirements of civil authority. The problem is enlarged when he
is an inmate of a total institution, and especially a prison. Although we wish to
minimize such conflicts, there are constraints in the correctional setting that
must be recognized, understood and accommodated. The following list is not
exhaustive but should serve as a useful set of guidelines for local administrations.

a. Freedom to chenge religious affiliations—We have set up a requirement
(Para. IC above) that staff not seek to change an individual’s religious affiliation.
At the same time we require that individuals be assisted in their pursuit of re-
ligious knowledge and devotion. At times a chaplain will find it almost impossible
to observe both dicta, because to provide an individual with requested instruction
or counsel eould encourage him along a course that will reseult in a change of
religious affiliation. Granting the potential contradiction, the chaplain can par-
tially resolve the conflict by encouraging an individual to defer his identifying
with a new religious denomination (as by baptism, for example) so long as he is
confined. Such enrollment can be taken care of after the inmate’s release to the
community by the prospective pastor. This policy could well be modified, of
course, in the case of long-term prisoners, an individual who may be near death,
or a situation where conversion to a particular religion would strengthen family
ties or produce other desirable results.

Although the decision to change a religious affiliation is the responsibility of
the inmate, it should be made with the advice and guidance of the chaplain.
Each conversion should be recorded In the inmate file, and notification glven to
the Warden and the Supervising Chaplains, and, where appropriate to members
of the immediate family. In cases of minors parental consent must be obtained.

b. Attendance at religious services.—The worship services led by the regular
institutional chaplains usually meet religious needs of the inmates, The Protestant
service is specially designed to be non-denominational in nature, and Catholic
services are increasingly of a nature to meet the needs of persons of other faiths.
In addition, special non-denominational services may be arranged on occasion,
such as in connection with certain holidays, religious feast days, commemoration
of some major public event, ete.

We recognize the fact that members of some religious faiths have special needs
which cannot be met by the services of the institutional chaplain, For example,
there are some Protestant denominations in which there are special require-
ments surrounding the administration of the Sacraments. Jewish inmates,
members of the Church of Jesus Christ and the Latter Day Saints, Jehovah's
Witnesses, and others also have special religious needs. ‘

The chaplains are responsible for coordination of all religious services, When
inmate request shows the need for such denominational activity, the chaplain
may, with the approval of the Warden, provide contract coverage from the local
community, or as suggested by the appropriate administrative office of the de-
nomination involved. Such speclal denominational activities shall be scheduled at
a time when the institution can provide adequate staff supervision., Services
conducted by a regularly appointed chaplain, contract chaplain, or approved
civilian religious leader shall be open to the general population, with congent
of the religious leader involved. Where religious groups with special needs are
without the services of a visiting clergyman, they may, on recommendation of the
chaplain and with approval of the Warden, be permitted to meet for religious
activities under supervision of a staff member. Inmate conducted religious
activities are not open to the general population, but shall be limited to bona fide
members of the group holding the service. Under no circumstances will members
of a religious group be permitted to proselytize members within the institution
population. . .

c. Religious instruction.—Chaplains should attempt to meet the needs of all
inmates for religious education, but they may and should utilize the services of
voluntary and contractual representatives of various denominations to supple-
ment their own program. Participation in such instruction classes shall be ap-
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provq!ed by the chaplain in consultation with the denominational representatives.
Classes will be limited to th.ose inmates authorized to attend.

d. {Reasonable limits m'ist be placed on the accumulation by individuals of
quantities of religious ma erial. Where these limits are exceeded, inmates ghall
be %ven the option of dor.ating the material to the institution or assuming the
cost |of shipping excess religious literature to an approved correspondent. If
neither option is exercised, the material shall be confiscated.

e. (The policy of augmer ting usual religious services does not contemplate the
admission of clergymen t¢ conduct worship services except on invitation of the
chaplains pursuant to the policies set forth above,

f. IDiet—Inmates should be given the option to abstain from eating those food
item$ served to the general population which are prohibited by their relizion.
Ordinarily, the provision of special diets or the introduction into the institution
of' special foods or cooking utensils must give way to the practical problems of
institutional administraticn,

Upon receipt of an inmate request, it shall be the responsibility of the institu-
tion, when qualified leadership is available, to provide opportunity for celebration
of that ritual of sacramelital nature necessary to meet at least minimal annual
requirements imposed by bona fide membership in a given religious faith. For
instdnce, for those of Jewish Faith, authority is granted to arrange for the
ohservance of the annual Passover Seder. Sacramental elements, within lirnita-
tions imposed by regulation, shall be obtained by the institution through fund-
ing for religious activities. Seder sacramental elements are defined as: grape
juice, matzos, bitters, green vegetable, haroses, and the lamb bone.

3. MISCELLANEOUS

Réligious and other grecting cards available through the office of the chaplalng
ghall be distributed on a free and non-discriminatory basis; the lack of com-
misdary funds shall not he a criterion for distribution. Mailing of these cards
willbe aceording to estab)ished institutional correspondence regulations. Postage
of such cards will be acecrding to normal institutional procedure; fees for post-
age !Ishall not be taken frori the chaplaing’ budget.

4.1 This policy statemen ' is cancelled upon inclusion in the inmate management
manual.

X MyrL E. ALEXANDER,
i Director, Bureaw of Prisons,
: Commissioner, Federal Prison Industries, Inc.

| BUREAU OF PrIgoNs, WasnINGToN, D.C., PoLIcY STATEMENT—SUBJECT
INMATE DISCIPLINE

1. PURPOSE

The objectives of inma e diseipline and control are fully consonant with the
correctional objectives o? the ingtitution, the focus being on (a) individual
inméate adjustment to the programs, behavior standards and limitations imposed
by the administration; and, (b) the general welfare of the institutional
community.

2. EXPLANATION

While the foregoing sta ement of purpose has been basic to inmate management
and control for many years, a reaffirmation of policy and standards at this time
will serve as a basis for the formulation of more precise gnidelines and evaluative
procedures. '

8. CANCELLATION

Policy Statement 7400.t dated 9-9-68 is hereby cancelled.

4, POLIOY

If is the policy of the Bureau of Prisons that inmates shall be subjected to
disciplinary action only for the putposes expressed above and only in accordance
with basic requirements listed below. This is in recognition that disciplinary
sanction is but one factor in correctional treatment and control and that, as
applied to an inmate whe has mishehaved, the sole objective 1g his future volun-

tary acceptance of certain limitations which are being imposed upon him.

Appr
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a. Hssential Principles.— (1) Disciplinary action shall be taken only at such
times and in such measures and degree as is necessary to regulate an inmate’s
behavior within acceptable limits, C -

(2) Inmate behavior must be controlled in a completely impersonal, impartial
and consistent manner,

(3) Disciplinary action shall not be capricious nor in the nature of retalia-
tion or revenge.

(4) Program assignments and changes are made to achieve treatment goals
not as punishment or reward.

(5) Corporal punishment of any kind is strictly prohibited.

(6) The initiation of disciplinary measures against any inmate is the province
only of the Adjustment Committee (a subcommittee of the classification com-
mittee) or, for minor infractions, as may be defined and delegated by the head
of the institution and controlled by the Adjustment Committee,

(7) Disciplinary action shall be taken as soon after the occurrence of mis-
conduct as circumstances permit.

(8) Inmate case records shall reflect misconducts, dispositions and shall in-
clude interpretive and evaluative statements regarding them.

b. Administration of Discipline—It is the respounsibility of the head of the
institution to prepare and promulgate clear Policy Statements for the guidance
of institutional staff in handling disciplinary matters. Such Policy Statements
shall reflect that primary responsibility for the disciplinary program rests
with the Classification Committee. The statement shall also require that every
reported misconduct be investigated and referred. ag prescribed. Top manage-
ment retains continuing responsibility for consistency in the administration of
discipline and for evaluating the results achieved,

c. Use of Segregation.—Inmates. shall be segregated only for the purpose of
insuring immediate control and supervision when it is determined that they

.constitute a threat to themselves, to others, or the safety and security of the
ingtitution, and only in accordance with the principles and guidelines expressed in
Appendix A, attached. -

d. Forefeiture and Withholding. of Good Time.—~The forfeiture, withholding
-and restoration of good time shall be accomplished in accordance with a Policy
Statement on this subject soon to be issued, . P

e. Transfers for Adjustment Reasons.—Transfers for adjustment reasons may
be considered, either as an aid to the adjustment of individual inmates or in the
best interests of ‘the institution community, in accordance with the guidelines
expressed in Appendix A, attached. S . o T

L. Referrals for Prosecution.-—Whenever inmate misconduct: violates Federal
‘statutes, the head of the institution shall -immediately convey the facts to the
appropriate Federal Investigative agency and United States Attorney; ag pre-
scribed in the revised Custodial Manual, = : N ST

5. IMPLEMENTATION

Institutional Policy Statements relating to inmate discipline shall be prepared
in accordance with this Policy Statement and the guidelines expressed in Appen-
dix A, attached. All such statements shall be submitted to the Director for
approval., - - : - T L

MyrL B. ALEXANDER,
- Director, Bureau of Prisons, -
Commissioner, Federal Prison Industries, Inc,

‘SuBJECT, IMPLEMENTATION OF Poricy RELATING TO INMATE DISCIPLINE
1. ADJUSTMENT COMMITTEE

Basic authority for the administration of inmate discipline shall be delegated
by the head of each institution to an adjustment committee and/or Treatmenit
Team of the Classification Committee, The Committee shall consist of at least
three members of the Classification Committee whose selection places this impor-
tant responsibility in the hands of bersonnel who are most competent and who
broadly represent the primary areas of correctional treatment. (One of the mem-
bers shall represent the correctional gervice). Such delegation shall be accom-
panied by “a specific charge which outlines duties and responsibilities in
accordance with the following:
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a. ?Fum:tio'ns.—The Adjistment Commlittee and/or Treatment Team funciions

as a sub-committee of the

Classification Committee. In addition to receiving re-

ports of misconduct, conducting hearings, making findings, and imposing disci-
piinary actions, the Adjustment Committee makes direct referral for diagnosis

or special handling, makes

indicated program changes and otherwise has authori-

tative concern over instit itional policies and operating procedures which affect
discipline. It is also concerned with evaluating the effectiveness of its decisions
and other factors which lave a bearing upon inmate discipline and morale,

b.: Dispogsitions.—The s
access to a broad range ol

djustment Committee and/or Treatment Team has
dispositional alternatives, included are direct referral

to various institutional program and service resources, reprimand, restrictions
of various kinds, segregation and recommending the withholding or forfeiture
of good time. Consistent with the Policy Statement objectives of discipline, the

choice of alternatives is i

¢composite group judgment which takes cognizance of

the reasons for the adverse behavior, the setting and clrecumstances in which it
cceurred, the involved inriate’s accountability and the correctional program goals:
set for him. The choice of disposition goes far beyond mere compliance with
regylations. To be fully effective, the inmate must understand and accept the
reasonableness of the liritations being imposed upon him. A system should be
devised to provide follow-up of at least the more serious and persistent behavior

problems dealt with.

In most institutions ther

2. USE OF SEGREGATION

¢ is a separate housing unit for inmates who, at times,

neeld to be segregated from the regular population. This unit is to be designated
the| Segregation Unit. In keeping with Policy Statement purpose, the Segregation

Unit shall be operated ia
control and supervision.

accordance with the following basic requirements of

a. Segregation Condit.one.—The quarters used for segregation shall be well
vexltilated, adequately li ‘hted, appropriately heated and maintained in a sanitary

condition at all times.

. Cell Occupancy—Except in emergencies, the number of inmates confined to

eadh cell or room shall not

exceed the number for which the space was designed.

Wl@enever an emergency drises which indicates that excess occupancy may be
tenlmporarily needed, an immediste report shall be made to the head of the
institution and his appro ral obtained.

¢. Clothing and Bedding
thorough search for conira

——All inmates shall be admitted to segregation (after
pband) dressed in normal institution clothing and shall

begfurnished a mattrese and bedding. In no circumstances shall an inmate be

segregated without clotldn,
for medical or psychiatr fe

g except when prescribed by the Chief Medical Officer
reasons. If an inmate is so seriously disturbed that he

ig likely to destroy his (lothing or bedding a medical officer shall be notified im-
mediately and a regimer of treatment and control instituted with the concurrence

of the medical officer. .
d. Food.—As prescrited

in existing regulations, segregated inmates shsall be

i three times a day oh the gtandard ration and menu of the day for the

institution.
o, Personal Hygiene-—S

egregated inmates shall have the same opportunities

toimaintain the level of personal hygiene available to all other inmates, e.g, toilet
tigsue, wash basin, ghaving, tooth brushing, comb, eye glasses, etc.

¢ Duration of Segreyation.—Consistent with the need for segregation, no in-
méte shall be segregatel longer than necessary. Special care must be taken that
gelgregation does not become & haven for those who persistently fail to face their

prioblems, The adjustment

committee is responsible for the program neéeds of in-

maltes who require or d:mand long-term segregation. They will conduct a formal
raview of such cases a: least once each month and their recommendations will
bé brought to the atten:lon of the head of the institution.

:g. Supervision.—In addition to the direct supervision afforded by the unit offi-

cér, each segregated ininate shall be seen daily by a physician or mediecal techni-
cian, and one or more other responsible officers designated in the local policy

igsuance.

ih. Correspondence ar.d Visits-—In the absence of direct and compelling reasons
to the contrary, inmatss in segregation shall not be required to forfeit corre-
spondence and visiting privileges. (Note that this supersedes the provisions of

paragraph IX of Policy Statement No. 7300.1 and ig in keeping with paragraph

D7e. of Policy Statemert N

0. 7300.4).
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1. Records—A permanent log will be maintained in the segregation unit, All
admissions will be recorded indicating date, reason for admission, and the author-
izing official. All releases from the unit will be similarly recorded. Officials re-
quired to visit the unit will sign the log giving time and date of visit. Unusual
activity or behavior of individual inmates will be recorded in the log with a
follow-up memorandum through the head of the institution for the inmate’s file.

8. TRANSFERS FOR ADJUSTMENT REASONS

Whenever, in the opinion of the Adjustment Committee and/or Treatment
Team, transfers to a more appropriate institution or facility is indicated, a com-
plete progress report shall be pbrepared and shall describe the inmate’s status in
all phases of his program. In recommending or effecting such transfers, par-
ticular care shall be taken that (a) the inmate is not manipulating his situation
by becoming a serious management problem, and (b) the staff has exhausted
every reasonable local resource before transfer is considered.

BUREAU OR Prisons, WASHINGTON, D.C., Poricy STATEMENT—SUBJECT : ACCESS
T0 LEGAL REFERENCE MATERIALS AND LEGAL COUNSEL AND PREPARATION oF
LEeGAL DoOUMENTS

1, POLIOY

It is the intent of the Bureau to afford inmates reasonable access to legal
materiale, legal counsel and a reasonable opportunity to prepare their legal
documents, The inmates program will continue without undue disruption by legal
activities except in those instances where inmates are confronted with imminent
deadlines established by the court in which the inmates lawsuits are pending.
The purpose of thig Policy Statement is to set forth the policies to be applied
throughout our system. In certain instances the Policy Statement is purposely
general to enable individual institutions, within these guidelines, to promulgate
local rules and regulations which are most appropriate to their needs. Manual
Bulletin No. 47, dated February 16, 1943, is accordingly rescinded,

All institutions are to submit copies of their regulations which implement this
Policy Statement within 60 days from this date.

2. PROVISION FOR LEGAL, RESEARCH MATERTALS BY THE INSTITUTION

8. While there appears to be no bresent legal requirement for the institution
to provide law books for inmates, it is appropriate and equitable that we provide
some of the basic legal reference materialg which are most apt to assist the in-
mates needs. Lack of uniformity and large accumulations of irrelevant and
meaningless materials have resulted from the application of Manual Bulletin
No, 47. :

b. In order to foster uniformity, as far as practical, provide meaningful re-
Source materials, and avoid stockpiles of material of dubious value, all institu-
tions are to provide coples of each of the following :

(1) The 7 volumes of Title 18, United States Code Annotated (Criminal Code
and Criminal Procedure).

(2) Title 28, United States Code Annotated §§ 22412280 (Habeas Corpus
and Motions to Vacate Sentences), '

(3) Title 21, United States Code Annotated (Food and Drug).

(4) Title 26, United States Code Annotated §§ 4001-5600, and 7501 to end
(Narcotics Offenges),

(5) A recognized law dictionary, such as Blacks Taw Dictionary by West
Publishing Company.

Three sets of United States Code Annotated should be sufficient for the major
penitentiaries and the Medical Center. Other institutions should have sufficient
numbers as are required by their needs. The United States Code Annotated should
be kept current by obtaining the pocket parts each year from the West Publishing
Company.,

8. PURCHASE AND DISPOSAL, OF LAW BOOKS AND OTHER LEGAL MATERTALS BY INMATES

a. If the inmate has the financial meéms to purchase a law book, he shall be
allowed to ‘do so unless there is a ‘compelling reason to the contrary. It is inap-
bropriate for an-administrator to make the determination that the specific ma-

92-137—68——4
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teriall sought by an inmate is not relevant to his case and the refusal to allow
fhe ihmate to obtain such 11aterials may well result in an adverse judicial decision
or censure. If there appeirs to be clear and compelling reasons to disallcw a
purchase, the Legal Couns a1 should be advised before a final determination of the
matter is made.

b. Law books and other materials are to be purchased only from the priraary
sourtes of supply, i.e. the published of law books; the clerk of court and/or &
judge of the court in the case of court documents.

c. |Since the institutions will be maintaining the basic reference books there
should be no need to accuraulate ali books purchased by inmates. An inmate may
dondte a particular book to the library when he is finished with it, if he wishes to
do and the institution zgrees to accept the offer. The physical facilities of the
ins-tiltution and the nature of the book are appropriate factors to be considered.
i.e. whether additional books can be readily accommodated and whether the book
is b)'r*oad in applicabilty. n the event a book is not to be acquired, it should be
sont home or destroyed, whichever the inmate prefers.

d.| The present accumu ation of obsolete and irrelevant materials may be dis-
posed of but case reports (Federal Supplement ; Federal Reporter; United States
Reports) already in the library should be retained. Further accession of these
repadrters should be made only by mutual agreement as indicated above.

4, PREPARATION OF LEGAL MATERIALS BY INMATES

a.; Inmates should be allowed to have a reasonable amount of time to prepare
their documents. Of course, what is reasonable depends upon the individual
circumstances. Inmates wwho are required to meet deadlines in connection with
pengdling litigation in gen sral should be given more latitude than those who are
preparing to institute suif. and are not required to file within a given period. Docu-
ments presented for submnission to the courts should always be forwarded. If
the}'7 are threatening or indecent, a special cover letter should accompany the
docnment explaining Bureau policy and relevant background factors and data.

b; Inmates in administrative segregation status should, as far as possible, be
given the opportunity to work on their legal matters and have access to legal
reference materials equal to those persons in general population. In view of the
very short duration which inmates are normally kept in punitive segregation,
the| aforementioned policy should apply only if such inmates are in the midst
of litigation and where the time element is such that it is important to allow them
to continue to work on iheir cases. If, however, an inmate remains in punitive
segregation beyond the normal period, the policy relating to administrative
segregation should be ay plicable to him as far as possible.

¢. Physical facilities 1rovided for legal research and study will depend upon
thei facilities available in a particular institution. While a separate room is more
desirable, the physical und staff limitations and the number of inmates using
leghl materials could well indicate the advisability of using other facilities. '

4. Preparation of legal documents in living quarters during “off duty’” hours
may pe authorized. Factors which might preclude such . arrangements could
inculde the individuals involved or the peculiar housing accommodiations.

5. USE OF TYPEWRITERS

s'r. The advantage of submitting typewritten documents is well established.
Thus, unless it is demonstrated that the use of typewriters is not feagible in
a particular institution, their use should be ‘allowed either through inmate
clerks to whom handwritten documents are submitted by the individual irmates
or typed individually, or submitted to public stenographers, whichever procedure
is in accordance with ins :itution policy. :

b. If there is to be a delay in having documents typed, the inmate should be
so;advised, and he may transmit handwritten papers to the court.

6. RETENTION OF ATTORNEYS

a. Inmates should be ¢llowed to contact attorneys for the purpose of represent-
ing them. They should nat, however, send out several requests simultancously but
shpuld make their requests one at a time.

b. While it is permiss ble to advise an attorney of the funds which the inmate

has available, and it is many times desirable to counsel with the inmate, if the
ixil}nate has attained his majority and is mentally competent to handle hig own
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affairs, we are not to interfere with the financial arrangement between attorney
and client neither are we to act as a guarantor or collector of the fees, The
bayment of retained attorney’s fees is a matter between attorney and client.
Administrative Form 6 is hereby discontinued.

c. Visits by attorneys of record are not to pe subject to auditory supervision.
‘Correspondence between attorney of record and client may be opened, but for the
sole purpose of inspection for improper content. Matters which relate to legal
advice or concern pending or prospective litigation, inecluded in such correspond-
ence, are to be kept in strict confidence by the inspecting official,

MYRL E. ATEXANDER,
Director, Bureau of Prisons,
Conunissioner, Federal Prison Industries, Inc.

Dr. Arexanper. Finally, Mr. Chairman, I appreciate this oppor-
tunity to make known to the committee my views on our policies and
practices which are designed to assure full communication between
the men and women in our institutions and responsible officials of
Government.

The use of ombudsmen in Government is beyond my experience
as a prison administrator and my personal judgment of the ombuds-
man principle must be deferred until it has been fully explored Gov-
ernment-wide or by persons more competent than I. Tn the meantime,
I firmly believe that we have provided a responsible and effective
means for Federal prisoners to communicate any complaints, requests,
or wishes to the responsible officials of their Government and the
courts. '

Thank you, Mr. Chairman.

Senator Loxe, Thank you, Dr. Alexander.

Mr, Kass?

Mzr. Kass. Thank you, Mr. Chairman.

Dr. Alexander, in listening to the discussion of the Veterans’ Ad-
ministration, I assume you couldn’t set up the telephone-type systems
in the Bureau of Prisons as we could withthe VA? = .

Dr. Avpxanorr. I agree. It would severely breach institutional se-
curity, Mr. Kass, ' ' 4

Mr. Kass. I see. : ' Co e

Professor Gellhorn who has written a book called “When Americans
Complain,” and has done a lot of study in the area of ombudsmen at
both the Federal, State, and local level, has made the ‘following
statement which I will paraphrase; that the prisoners, as he says,
are deluded—and talking both at the Federal, State, ‘and - local
level—if they suppose that complaints are investigated without local
awareness that they have been made, implying that the complaints at
all Tevels, whether from Congress or the President or others, are ulti-
maitely sent back to your agency for review. He makes the point,
tIlleyefore, that there is no real external review of the prisoners’ com-
plaints. '

Would you care to comment on this in light of this which is, in
effect, the supplemental remedy that Mr. Flamilton referred to, of
the ombudsman.

Dr. Avexanoer. First of all, a majority of, or a very substantial
number of, the complaints are legal complaints, These involve pro-
cedures of investigative agencies, or legality of sentences, the con-
struction of sentence the way time is computed, and the like. These are
all matters of fact or record. They are reviewed, each and every one,
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by our legal staff, anc. where there is some aspect of the complaint
thati is open to question, it is completely investigated by our legal
office. The inmate is then supplied with a statement as to why or why
not Fhe request cannot e granted. I happen to have given one example
of al case on construction of sentence which could be done.

In cases where we 14ve an unusual complaint, it is our practice
to gend someone frora the central office. In two recent instances
in the past year, I have had a disinterested person actually retained
to go to an institution to check ont complaints on which I did not
want to be in the position of conducting a self-investigation.

There are many other kinds of complaints; for example, those in-
volying injury compeaisation for a minor injury of some kind. We
follow the standards and the principles of the National Safety Council.
Our hospitals which are administered by the U.S. Public Health
Service are regularly iaspected. Incidentally, included in the prisoner’s
mail box addressees are letters to the Surgeon General, U.S. Public
Heaglth Service, on any complaints such as medical practices or lack
of $anitation.

What I am saying is that as conscientiously as possible, we answer,
follow every complaiit, give a written response to every prisoner’s
mail box letter that comes to us; that is, those directed to me as a
Director of the Bureat. of Prisons or one of our staff.

ow, as the chairman knows, this sometimes initiates correspondence
back and forth. We don’t have a person who acts in a capacity similar
to the contact representative of the Veterans’ Administration. How-
ever, each inmate in cur institution is assigned to a trained counselor
or caseworker, and each complaint that he has is handled by this
caspworker. We have now the established practice in our institutions
that the inmate doesn’t even have to put in an interview request and
wait 2 or 8 days to be called up. Either at the noon or evening meals
these staff people are available to any man from the institution going
or poming from. the dining hall. In some of our youth institutions we
now put such a person right into the cellhouse or the dormitory.
'We have tried to provide, within our system, both an immediate op-
portunity to register his complaints within the institution and access
o the highest levels of Government.

Mr. Kass. The struztures that you referred to within the institution
are, of course, commendable and do work in many instances. I am
thinking of the instance you raised of prisoners complaining about
the quality of food.

If, for example, tho quality of the food is good, and one of the food
ingpectors goes to the prison, inspects the food and then comes back
and says the food is grood ; maybe this is the steam-valve approach we
talked about; but isn’t there a utility for the external type of review
so that the prisoner will know that not only did the Bureau of Prisons
say the food is good, but alsc this ombudsman, or call him “grievance
man,” has told him the same thing.

Dr. Arexanper, Auny system or device which would help us manage
these highly volatile jyrisons and institutions and provide an outlet for,
many times, these rather emotionally disturbed persons, can be no
serious problem to ui. Indeed, all of these procedures I described are
designed for that purpose. My principal concern is that we not provide
sojmany avenues and channels of communication that too many people

|
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get involved so that the inmates spend all of their time voicing their
complaints and there is a great deal of duplication. I certainly think
we have demonstrated through the years that we are anxious to provide
proper outlets and competent evaluation of the complaints. .

Mr. Kass. This will ge actually a statement more than a question.
Professor Gellhorn, also in reference to State and local governments
primarily, makes the statement, and I quote “nowhere is the need
for external examination of grievances greater than American prisons,
jails, and other places of detention.” Would you care to comment on
this more toward the question of State and local?

Dr. Avexanper, That is a very sweeping question since it is covered
in terms of all jails or prisons in the United States. There are some
3,200 county jails, some 285 major prisons, and untold numbers of
detention homes, police lockups, and city workhouses throughout the
country. I can only suggest that by our practice, I hope it is clear that
I endorse full communication and opportunity for any person held in
gonﬁnement to enable him to make known whatever his problems may

e.

Mr. Kass. And in 8. 1195, section 8b says “any letter addressed to
the ombudsmen and written by any person in custody on a charge of
or after conviction of any offense in the United States shall be imme-
diately forwarded to the ombudsmen from the institution where the
writer of the letter is detained.” This would not conflict with your
present, intention?

Dr. Arrxawper. This is precisely the method we use with Members
of Congress and with the courts at present.

Mr. Kass. But would there be a harm in giving it to an additional
person who would be able to investigate it?

Dr. Avexanper. No; my response suggests that if there is an
ombudsman, I would subscribe to that procedure of communicating
with him because wherever there is a responsible person in government
we follow that practice now.

Mr. Kass. Although you seem to suggest in your statement there
is some merit to it, I think that maybe you don’t want too many people
sticking their fingers into the prison”pot so that the prisoners will
have constant correspondence, and maybe are deluded in thinking
they are going to get assistance when they are not.

Dr. Arexanper. I think it is important that those with whom they
communicate be responsible officials of government. If the Office of
Ombudsman is created, the ombudsman no doubt would be & respon-
sible official of government and would be included in this pattern of
communications which we presently follow.

. Now, we do not, for example, permit an inmate of a Federal institu-
tion to write to the chief f%od inspector of some far-off State, and
many times, they will want to do this. We believe that since they are
Federal prisoners, they should communicate with responsible officials
of the Federal Government, the Federal courts, or those persons who
are responsible. You see, 20,000 inmates sitting around talking in the
yard at night can concoct all kinds of ideas, and they might decide
that the president of the National Football League really ought to
know about the fact that we don’t play contact foothall. If one such
case came up, we probably would say, “Well, write the letter.” How-
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ever)to open the door tc¢ widespread, unlimited kind of correspondence:
wouid be inconsistent with our general pattern. :

A4 I said before, if there is a Federal ombudsman, he should be able
to communicate with in nates the same as the other officials T mentioned
before. ‘

Mr., Kass. And the system would give him full access to the

prisoners’ records? o ) )

Dr. Arexanper. Oh, yes. Well, this is true right now of those with
whom they correspond, :

Mir. Kass. Does the prisoner hiave full access to his records?

Dr. Avexanper. No, sir.

Mr. Kass. Does he have limited access; does he haye any access?

Dr. Auzxaxper. He may have access to certain information which
he wants to know, but he has no access directly to his file nor car. he
handle it. These files contain investigative reports, reports by judges,
probation officers, conf dential psychiatrie records, and so on.

Mr. Kass. Thank ycu. I have no further questions.

Senator Loxae. Mr. Waters?

Mr. Warers. Doctor, T note that you list several people to whom
the prisoners have dirsct communications, among them Congressmen
and’ Senators, and certainly we know that the Congressmen and
Senators do get a lot of mail. T didn’t see lawyers on there. But 1
assyme they are also permitted free access to lawyers?

Dr. Aurxanper, Yes; to their attorney of record. This applies not
only to correspondencs, but also to confidential visits,

Mr. Waters., Thank you.

Dr. Arexanper. Bu: the prisoners’ mailboxes which I was describ-
ingfis not used for that purpose. '

r. Warers, Thank you. - :

Senator Loxc. Docior, do you notice a possible resentment among
the|prisoners against the system that is presently in force that they are
having to communicae with people who investigate, people who are
a,eq'la,lly making the complaint against them? Is there some reason
raeant on that basis? Would they fecl freer by writing the letter to the’
ompudsman and having him look at it rather than your legal depart-
ment Wghich is an employee of the group that they are complaining
sgainst ? .

> Dr, Arrxanoer. I Lave had no feedback on that that would suggest
that there is complaint against the systém of making complaint.

Did you have sometliing? : :
Mr. Barkix. If T could point out one illustration, the legal aid

program we have encompasses civil as well as ériminal remedies, in-.

cluding complaints against the administrators. Our experience has
been, especially with _eavenworth, which has been in existence longer
than any other, that t.1ere is a very small number of complaints leveled
against the administrator but they are free to make such complaints.
As a matter of fact, “ve encourage this. We indicate that if there is a

complaint against the administrator, the institution should bend over-

backward not to interferc, because in such cases there could be a ground
for alleging that we L.ave an interest in the complaint. The expericnce
is pretty much that ‘way. The Jegal aid program has this concept in
mind—that once a luw school program gets started, the Buresn of
Prisons bows out completely other than providing the legal aid pro-
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gram with the necessary information. The prisoners do not go through
us in any way. We don’t talk to them, and the students are treated in
every respect like counsel.

Senator Loxa. That is really the ombudsman theory ¢

Dr. Arexanper. That is right.

Senator Lone. Along that line.

Dr. Avexanoer. That is right.

Senator Long. I have visited the institutions over the years and
have been very impressed with the cordial relationships between the
warden and prisoners. There appear to be very few feelings of resent-
ment against the wardens. When I am on the vistg, I always have been
available and have talked to quite a number of them. I recall over the
years that I have had one prisoner who has been critical of the warden
or institution—only one, the “Bird Man”—that was a rather unusual
exception, so I don’t believe there is actually too much resentment
all culminated in the theory of the ombudsman we are talking about.

Any other questions ?

Dr. Arepxanprr. Well, in the sense, Mr. Chairman, of providing
unrestrained and uninhibited communication, we have certainly tried
to follow that principle.

Senator Loxe. I doubt very much that you should permit unlimited
correspondence and communication with tﬁe outside.

Mr. Fensterwald ?

Mr. FensterwaLp. Doctor, T would like to ask whether the inde-
pendent investigatory power of an ombudsman would cause any diffi-
culty ¢ I understand the part about free access to Federal officials, but
most of the Federal officials that the prisoner can communicate with,
such as a Senator or Congressman, don’t have any power to investigate.
‘What they do is turn the complaint back over to you. Would it cause
any trouble if an ombudsman or a representative of an cmbudsman
would have access to prison officials and physically have access to the
prisoner imprisoned to investigate a complaint ?

Dr. Avexaxper. I don’t see that it would cause any move problem
than a staff member of the General Accounting Office coming right into
our institution for an investigation or an FBI investigation a U.S.
attorney’s inquiry on a complaint of some sort. These types of investi-
gations now regularly talke place.

As a matter of fact, in prison administration we are quite accus-
tomed to numbers of other agencies coming to the institution. I must
confess that sometimes we think they are attracted to the prison be-
cause its kind of a unique, isolated sort of place that they are interested
in. But in direct response to your question, assuming that he were a
person of good judgment and circumspect in his work, I would see
no problem.

Mr. Fensterwarp. Thank you.

Senator Lona. Thank you, Doctor. Thank you, sir. We appreciate
both of you being here. You have been very helpful to the committee.

The committee will stand in recess until 10 o’clock tomorrow morn-
in%', at which time we will meet in this room for a hearing on another
subject.

(Whereupon, at 12:05 p.m., the hearing was recessed until 10 a.m..
Wednesday, January 17, 1968.)
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APPENDIX

(Views of Bureau of Prisons can be found beginning on p. 35 of this volume
under testimony given by Dr. Myrl E. Alexander.)

AGENCY COMMENTS ON 8. 1195

INTERNAL REVENUE SERVICE,
THE GENERAL COUNCIL OF THE TREASURY,
Washington, D.O., November 15, 1967.
Hon, JAMES A. EASTLAND,
Chairman, Commitiee on the Judiciary,
U.8. Senate, Washington, D.C.

DeAR MR. CHAIRMAN : Reference is made to your request for the views of this
Department on 8. 1195, “To establish the Office of Administrative Ombudsman
to investigate adminstratlve practices and procedures of selected agencies of
the United States.”

The bill would create an Office of Administrative Ombudsman which would be
independent of the executive department and under the direction and control
of the Administrative Conference. The Ombudsman would be appointed by the
President for a term of five years and could not hold the office for more than
four full terms, The Ombudsman would have the authority to investigate,
whether on his own motion or upon a complaint, the administrative acts, prac-
tices, or procedures of the Internal Revenue Service, the Social Security Admin-
istration, the Veterans Administration, and the Bureau of Prisons and of their
officers, employees or members.

The Ombudsman would be required to investigate, under sections 4 and 5
of the bill, administrative acts which might be contrary to law or regulation,
unfair, unreasonable, oppregsive, based on a mistake whether of law or fact,
based on ‘“improper or irrelevant grounds”, “unaccompanied by an adequate
statement of reasons”, inefficiently performed or “otherwise erroneous”, unless he
decides that there is already an adequate remedy for the complaint, or the
matter is outside his jurisdiction, is trivial, frivolous, vexatious, not made in good
faith, or the complaint does not have a sufficient personal interest in the matter
or has had knowledge of the matter too long before complaining about it. If the
Ombudsman decided to investigate, he would so inform the complailnant, if any,
and the agency concerned. On-the-spot investigations of agency proceedings
and activities would not be prohibited. In investigations, the Ombudsman could
make inquiries of the agencies and hold private hearings with “both the
complaining individual and agency officials”, to find an appropriate remedy
with respeet to the matter complained of, or to make routine checks of the
operations of any agency under his jurisdiction.

Section 6 of the bill would provide for the Ombudsman’s course of action in
dealing with an agency. If the Ombudsman’s investigation were to convince
him that a matter should be considered further by an agency, or an admin-
istrative act should be modified or canceled, or the governing statute or regulation
should be changed or repealed, or reasons should be given for an administrative
act, or some other action should be taken by the agency concerned, the Ombuds-
man first would consult with the agency about which, or the person about whom,
he is planning a critical report or recommendation and then would allow a
reasonable time elther for compliance with his recommendation or for the filing
of an explanation of the administrative act., When he had prepared his final views
or recommendations, he would submit them to the agency and could then
request that he be notified within a specified time of what action the agency
had taken on his recommendations, The agency would be required to respond
to the request. Thereafter, within 60 days of sending his views or recommenda-
tions to the agency, the Ombudsman would send copies, together with the agency’s
reply, to the head of the agency concerned, the Chairman of the Administrative
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Conference of the United States, and the appropriate Congressional Committees,
and; would take any other action to make such information available to the
public. Finally, the Ombudsman would notify the complainant as to the fate
of his complaint.
Se¢ction 8 of the bill would provide that no proceeding, report or decigion
of the Ombudsman whith was conducted or made in accordance with the
provisions of the bill coild be “challenged, reviewed, quashed, or called into
question in any court.” Furthermore, no civil or criminal action could be brought
against the Ombudsman or his staff for anything they might do in a good faith
discharge of their duties under the bill nor could the Ombudsman be required
:jo giY’e testimony in any court or In any judicial “investigation of his funec-
ons, :
In addition, section 8 vrould provide that the authority of the Ombudsmau to
act |lwould be in additicn to any other remedy available to a complainant
and:that any other such remedy would continue to be available. The authority
of the Ombudsman could be exercised notwithstanding any other provision of
law |providing for the finility of any administrative act.
The author, when he introduced the bill, stated that the proposed Ombudsman
is irjtended to he “a combination red-tape cutter, complaint bureau, and citizen’s
defender against bureaucracy” with ‘“broad investigatory powers”. According
to the author, the Ombudsman would, in effect, “be an arm of the Congress,
similar to the General Accounting Office which primarily handles fiscal matters,
and similar to the other J)mbudsmen of the world who are responsible to their
parliaments.” (113 Cong. 13ec. 83201)

It) is difficult to assess the probable impact of the bill on the work of the
Internal Revenue Service of this Department since te ombudsman concept
is not analogous to anything in American administrative experience. However,
after consideration of the provisions of the bill and after a review of the avail-
able literature in English on the institution of the ombudsman, it is the view of
the iTreasury Department that enactment of the bill would not achieve the
ends sought by its sponsor, that is, providing citizens with a forum for complaints
aboyt administrative acti. Furthermore, it could seriously impede the admin-
istration of the Internal Revenue Code without contributing noticeably to the
greater well-being of allegedly aggrieved taxpayers. We believe that adequate
remedies for such taxpayers to pursue and adequate procedures for investigating
the jadministration of tte Federal tax laws without seriously impeding the
administration of such lav’s presently exist.

The institution of the ombudsman has existed in more or less its present

form since provision for it was made in the Swedish constitution of 1809. The
office of the ombudsman has been incorporated into the administrative framework
of d}cveral other small countries in this century, several making the addition
in the years since the second World War. In contrast to the United States,
the countries adopting the institution of the ombudsman have been small coun-
trie§ governed by the par iamentary system where governmental bureaucracy is
responsible to the parlismentary majority. It is noted that the Ombudsman
for iDenmark has hesitaied to recommend that a country as large as (reat
Britain adopt the instifution. Confining the operations of the ombudsman
proposed in the bill to foiirr Federal agencles does not meet the objection to the
ombludsman based on the size of a country., The Internal Revenue Service alone
is responsible for the colleztion of Federal taxes with respect to 190 million people
thropghout fifty States and territories.
It is urged by the prcponents of the ombudsman, and the point was made
by the author of the bill n his introductory remarks, that the institution works
best| in those countries having the hest developed and most honest administrative
systems, While this is t:rue, it does not follow that the highly technical and
sophisticated system of law found at the Federal level in the United States lends
itself to overseeing by an ombudsman. In the November 1965 Yale Law Journal,
Professor Walter Gellhorn points out that Sweden, in 1909, created a Supreme
Administrative Court to which certain classes of cases, preponderantly :hose
invalving taxation, now g, Professor Gellhorn concludes:

* * * the administration of soclal insurance and related ‘welfare state’ activi-
tieswas not a dominant e ement of the Ombudsman’s caseload, nor were tawation
disputes a major feature of his concern. These observations concerning the Om-
budsman’s work are empt agized here because both Swedish and foreign commen-
tators have sometimes stressed that the Ombudsman system is especially needed
in societies with elaborats social welfare and tax administration. The available "
fleures suggest, on the coatrary, that the Ombudsman plays a minor part in re- -
solving the undoubtedly rumerous controversies that arise between citizens and
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officialg in these fields. Those controversies are dealt with by other means, especi-
ally designed for the purpose.” (Emphasis added)

The Congress, through the Joint Committee on Internal Revenue Taxation, al-
ready conducts a continuing and detailed examination of the Internal Revenue
Service’s discharge of its duties under the Internal Revenue Code, Sections 8001
through 8023 of the Internal Revenue Code set forth the powers and dutieg of the
Joint Committee relevant to its continning supervigion of the Service and the
development of the Code. These Pprovisions in many respects parallel those which
would be conferred upon the Ombudsman. Section 8022 confers broad powers of
Investigation upon the Joint Committee. Section 8022 provides :

“It shall be the duty of the Joint Committee—

(1) INVESTIGATION.— ! .

(A) OPERATION AND EFFECTS OF LAW.—T0 investigate the operation and
effects of the Federal system of internal revenue taxes H '

(B) ADMINISTRATION.—To investigate the administration of such
taxes by the Internal Revenue Service or any executive department,
establishment, or agency charged with their administration; and

(C) OTHER INVESTIGATIONS.—To make such other investigations in
respect of such system of taxes.as the Joint Committee may deem
necessary.

(2) SIMPLICATION OF LAW,—

(A) INVESTIGATION OF METHODS.—T0 investigate measures and meth-
ods for the simplification of such taxes, particularly the income tax; and

(B) PUBLICATION OF PROPOSALS.—T0 publish, from time to time, for
public examination and analysis, proposed measures and methods for the
simplification of such taxes. .

(3) REPORTS.—T0 Teport, from time to time, to the Committee on Finance
and the Committee on Ways and Means, and, in its discretion, to the Senate
or the House of Representatives,.or both, the results of its lnvestigations,
together with such recommendations as it may deem advisable.”

TUnder section 8021, the Joint Committee may hold hearings with sworn testimony
where and when it wishes and may compel attendance of witnesses and the pro-
duction of books, papers and documents. In addition, the Joint Committee is
authorized by section 8023 to obtain, whether from the Internal Revenue Service
or any other agency, information, suggestions, rulings, and other relevant data for
the purposes of the Joint Committee, :

Dr. Laurence Woodworth, Chief of Staff of the Joint Committee on Internal
Revenue Taxation, has briefly described the continuing function of that Com-
mittee in its supervision of the Internal Revenue Service :

“¥ % % the Joint Committee meets to review administrative problems arising
under the internal revenue laws. These may involve a review of administrative
procedures in the Internal Revenue Service or, perhaps, review of some proposed
ruling or regulation brought to its attention by the Service with respect to which
a particular problem exists. In addition, the Joint Committee, from time to time,
of its own volition raises questions as to an administrative procedure or proposed
or final ruling or regulation. The Joint Committee, on occasion, has made recom-
mendations with respect to legislation, but has not done so on any regular, or
frequent bases.” (“Enacting Tax Legislation”, 18th Tax Institute, University of
Southern California Law Center (1966) p. 23)

Furthermore, the Joint Committee, together with the House Committee on
‘Ways and Means and the Senate Finance Committee, has much greater access
to tax returns than any other Federal establishment. The effect is that the Joint
Committee, with its expert staff, is permanently in session on matters of tax ad-
ministration. The ombudsman could only duplicate the work of the Joint Com-
mittee and with less staff and less expertise than is enjoyed by the Joint Com-
mittee and with less respongibility for the results of his intervention than is borne
by the Joint Committee. :

The Internal Revenue Code of 1954, as amended, is a complex and technical
statute. An especially qualified Tax Court hears cases with respect to contested
tax deficiencies and the United States District Courts and the United States
Court of Claims hears cases with respect to refund suits. Appeals are heard by the
United States Courts of Appeals or, in some cases, by the United States Supreme
Court. The Ways and Means and Finance Committees carry on a review of the
operations of the Internal Revenue Service and its interpretation of the Code.
Members of the teaching profession and professional organizations also provide a
close and continuing review of Internal Revenue Service activities through law
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jourxJa,ls, bar groups, and unnual tax conferences. Students of the Internal Rev-
enue Code will agree that, in many difficult and complex areas of the Code, there
is not always uniformity cf agreement in the interpretation of Code provisions.
An| Ombudsman cannot be expected, or even be permitted, to supply the one
proper interpretation of e ther the substantive or procedural provislons of the
Code; It is the responsibility of the Internal Revenue Service fo administer the
tax laws fairly, promptly, and uniformly. The rulings and determinations of the
Service are applicable to 1axpayers throughout the country in contrast, for ex-
ample, to the jurisdiction 3f the several United States Courts of Appeal, whose
deciséons are binding only on the courts within their respective circuits. Within
this context, the question >f accepting an adverse decision by the Tax Court, a
district court, the Court of Claims, or one or more circuit courts of appeal involves,
necesgsarily, a determinaticn that the litigation has resulted in a rule reasonably
congistent with the intent .)f Congress, that it is one likely to be aceeptable to all
taxpayers similarly situated and to other courts in which the question may arise,
and is thus one calculated {0 make for certainty and uniformity among taxpayers.

A pule which benefits oe taxpayer may be harmful to others or may estab-
lish a precedent which is inconsistent with the broad scheme of the statute.
Moreover, it is not uncommon for appellate courts to disagree as to the proper
interpretation of the tax laws, with some courts upholding the position of the
Internal Revenue Service and others rendering adverse decisions on the same
guestion. In general, under firmly established policy, adverse decisions by two
cirenits (or one circuit ard the Court of Claims) are deemed an adeguate test
of the Internal Revenue Service’s position, although, frequently, the Service’s
position, once it has been fairly tested and rejected by even a single court of
appeals or even, in some cises, a district court, will be conformed to such adverse
decigion, provided it lays down a rule capable of fair and cquitable administra-
tion ion a nation-wide basis. Except for constitutional questions, there is no right
of appeal to the United Siates Supreme Court. Jurisdiction to review, by writ of
certiorari, lower court determinations of tax questions is rarely sought or granted
except where there is a genuine, positive conflict in the circuits, including the
Court of Claims, or wherc a lower court determination conflicts with a decision
of the Supreme Court,

Imaterial factor to be considered in determining whether Supreme Court
reviéw should be sought i+ whether the case in which the decision adverse to the
Internal Revenue Service has been rendered may not turn on the particular facts
involved and so not prov.dé the direct conflict so essential to resolution of the
legal question presented. Therefore, with respect to an issue of continuing im-
portance to taxpayers evarywhere and to the administration of the tax laws,
the Internal Revenue Service will continue to litigate cases involving such a
gquestion with a view towerd developing a satisfactory vehicle for Supreme Court
clarification of the issue its soon as possible, It should be noted that where con-
sideration of an adverse decision of substantial precedential value has led to
the determination that it would be in the public interest not to accept such de-
cisidn, but to continue to litigate the issue with a view toward clarification of
the law, the policy of the Internal Revenue Service is to announce to the public
the determination reachec. as promptly as possible. In the context of the responsi-
bility imposed on the Conmissioner of Internal Revenue for administration of
tax laws and the care that must be taken to harmonize decisions by many courts
with the sound administration of these tax laws, it can readily be seen that it
would be inconsistent wit1 the responsibility imposed on the Commissioner if the
Internal Revenue Service were to acquiesce in the interpretation in tax matters
of an ombudsman where it would not have done so with respect to the adverse
decibion of a court. :

Congress decided as ea1ly as 1921, when it enacted section 1313 of the Revenue
Actiof 1921 (predecessor to section 6406 of the Code), that only the Internal
Revenue Service should Jetermine the merits of any claim under the Internal
Revenue Code and that nc other ageney should review that determination. Section
6406 of the Code provides :

«Tn the absence of frand or mistake in mathematical caleulation, the findings
of fact in and the decisior of the Secretary or his delegate upon the merits of any
claim presented under or authorized by the internal revenue laws and the allow-
ance or nonallowance by the Secretary or his delegate of interest on any credit
or refund under the internal revenue laws shall not, except as provided in sub-
chapters C and D of chapter 76 (relating to the Tax Court), be subject to review
by any other administrative or accounting officer, employee, or agent of the
United States.” 3
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At the Senate Finance Committee hearings with respect to section 1313, the
Treasury Department. Tt is a thing you can pass judgment upon very quickly. The
provision resulted from the enactment of the Budget and Accounting Act of 1921
which established the General Accounting Office, stated ;

“I have a new provision with relation to claims for refund of taxes in the
Treasury Department. It is a thing you can pass Judgment upon very quickly. The
proposition ig this: the new budget bill. practically gives the right to a final
determination on all claims against the Government, It puts it in the hands of the
Comptroller General. He has the fina] say on all claims. The question is whether
you want him to have the final say on these technical tax gquestions. In other
words, you have a bureau up there which costs five, six, seven, or eight million
dollars a year. It is technical in the highest extreme. I can not think of the
Comptroller General performing that work satisfactorily without duplicating
the machinery already provided.” (Hearings before the Senate Finance Commit-
tee on the Revenue Act of 1921, ILR. 8248, 67th Cong., pp. 299-300 ( 1921))

To make clear that the provision was applicable to the General Accounting
Office, the Revenue Act of 1924 added the words “or accounting” where they now
appear hetween the words “administrative” and “officer”. The bill would, by
granting the Ombudsman authority to investigate and hold hearings on deter-
minations made by the Commissioner, reverse long-standing Congressional policy
that determinations of the Commissioner should not be subject to review by other
administrative agencies of the Government, .

The author, in his introductory remarks on the bill, indicated that the agencies
to which the Ombudsman’s jurisdicton would extend were selected because, “It
is our opinion that the great bulk of citizens’ complaints arise in connection with
the above-mentioned agencies.” The Department believes that, if any agency at
the national level is to be made the subject of an innovative experiment of this
nature, the agency selected be such as serves or deals with a relatively small
number of person, administers a law that is not overly complex or frequently
changed, and does not have so highly developed a review procedure as the In-
ternal Revenue Service affords.

The proposed Ombudsman would be required to present annually to the Pres-
ident, the Congress, and the head of the Administrative Conference a written
report on his activities for the preceding year. If historical precedent in other
countries having an ombudsman is any guide, the report would consist of a
detailed, case-by-case report on all matters handled by his office. It is said that
Swedish officials anxiously search through the report each year to see if their
names appear with a critical reference. (Bainbridge, “A Civilized Thing”—Inter-
view with Mr. Bexelius, New Yorker Magazine, February 13, 1965) The Swedish
Ombudsman, Mr. Bexelius, believes that hig actions, especially his reports or
the fear of his reports, ‘promotes uniformity” of interpretation of the law.
(Statement of Hon, Alfred Bexelius, Hearing before the Senate Subcommittee on
Administration and Procedure on §. Res. 190, 89th Cong. (1966)) However,
there is another side of the “uniformity” imposed by Mr. Bexelius. Professor
Gellhorn reports in his law review article case after case of judges and adminis-
trators who had accepted the Ombudsman’s guidance or Interpretation yet who
had felt and still believed (and in one case all six Judges of a court) that they
had been right and the Ombudsman wrong. They had nevertheless aceepted the
Owmbudsman’s decision without contest because they did not want to get involved
in a fight. The mental attitude apparently induced by the actions, or threat of
actions, of the Ombudsman iy destruetive of the outlook required for imaginative
and creative administration. Furthermore, personnel are, as it were, separated
from their agency background when they are singled out for criticism by a
national officer on a nationwide basis. ]

Under present procedures of the Internal Revenue Service, if a return is
selected for audit and does not involve complex issues, the taxpayer will be
asked to supply information through correspondence or to come to the district
direetor’s office with his records, for an interview (office audit). In the case of
8 more complicated return the examining officer will go to the place of business
of the taxpayer (fleld audit) to examine his records.

Tirst, the taxpayer can discuss the matter fully with the examining officer
and try to reach an agreement at the threshold of the dispute. In the absence
of an agreement, he can have a hearing with the examiner’s supervisor. If
agreement is gtill not reached, a further conf_erence is available with the district
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conﬂfef;'ence staff, still witho 1t the necessity of a written protest in smaller cases. If
agreement is not reached upon this review, a further review is open to the taxpay-
er at the regional Appellate: Division, which is separate and completely independ-
ent of the Audit Division and the examining officer. Both the district conference
staff ‘and the Appellate Division are charged with the responsibility of giving
impartial and unbiased cosideration to the taxpayer’s contentions. If the tax-
payer does not avail himself of the right to these reviews, or if no settlement is
reachied upon these reviews, litigation may ensue, Where no settlement is reached,
a notﬁc‘e of deficiency is issued and the taxpayer may then file a petition in the
Tax Court for a redeterm nation of the claimed deficlency, or the tax claimed
may be paid and suit filed s'or its refund in the District Court oxr Court of Claims.
Settlément opportunities will still be available to the taxpayer during litigation
and f significant percentage of such disputes are resolved without a court
decision.

Both the district conference and the Appellate Division hearing afford an
inexpensive, speedy, and .mpartial review to the taxpayer. He can represent
himséif or be represented 3y counsel at these hearings—the choice is up to the
taxpayer. Conferences are arranged at his convenience, near his home and,
within reasonable limits, at a time most suitable and least costly to him. There
are aBproximately 300 district and branch offices of the Audit Division at which
conferences are granted, and 41 branch offices of the Appellate Division. Addi-
tionally, many confernces are conducted through “circuit riding” to places even
nearér the taxpayer’s home. There are approximately 1,050 district and Appellate
confdrees engaged in this administrative appeals activity. In the fiscal year
ended June 30, 1967, the Internal Revenue Service examined some 3.1 million
tax returns. Of this numboer, over 2.1 million were accepted without change,
390,0p0 taxpayers who were audited received $191 million in refunds and an
additiional $94 million was refunded te 1.5 million taxpayers who made mathe-
matienl errors in their retirns resulting in overpayment of taxes. One of the 3.1
million returns examined, disputes arouse in only 74,000 cases. Forty-one thous-
and ¢ases were handled by the district conference procedure in fiscal 1967, about
27,000 of these being settled by agreement at the district level. At the Appellate
Divigion level, 92 percent of the cases handled in fiscal 1967 were settled, 6
pe:rcqnt were disposed of >y default and only 2 percent, or 799 cases, wenf: on
to be tried before the Tax Court. This record is all the more impressive when it
is cohsidered that most ceses before the Appellate Division represent the hard
core | of controversy: alttough only 1.7 percent of the returns examined were
invo]lved, the disputes corcerned $1.8 billion, approximately 55 percent of the
total deficiencies proposec. by District Directors, The convenience, speed, and
expetitness available to texpayers under the existing system exceed anything
an Qmbudsman could offor without duplicating the review structure already
available.

The Department is alsc concerned that passage of the bill would jeopardize
the eéffectiveness of the alministrative handling of disputes. The organization
and ‘administration of tbe procedures responsible for the settlement of tax
disputes is the product ¢f congiderable experience and analysis on the part
of the Internal Revenue Service. Prior to the establishment of the Board of
Tax Appeals in 1924, appe late administrative review was afforded taxpayers by
a Committee on Appeals ¢nd Review in the Bureau of Internal Revenue. Elow-
ever, in order to afford tagpayers a judicial review prior to assessment of their
tax, the Board of Tax Appeals was established in 1924, and ity authority maore
completely defined in the Revenue Act of 1926. It was soon ascertained, however,
that many cases were being ‘tried before the Board on facts not previously dis-
closad to the administrative authority. Some taxpayers, having this additional
forum, were hesitant to disclose fully their position before trial. Many of these
cases would have been setled if the facts presented at the trial had been dis-
closad to the administrative authority. It was then that the predecessor of the
Appéllate Division was established in order to resolve the conflict between the
pecessity for a full disclcsure and the desire of taxpayers not to reveal their
case before trial. Thus, the Appellate Division today not only is responsible for
the gettlement of a significant number of disputes but it also provides resolution
of fdetual matters and mi 101 issues so as to clarify and narrow the issues tried.

THe establishment of an ombudsman may jeopardize the present settlement
procedures of the Intern:l Revenue Service by creating a situation similar to
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that which existed upon the establishment of the Board of Tax Appeals. That is,
it may be that many taxpayers who now avail themselves of the administrative
machinery will decline to produce evidence at the examining officer’s level or

to negotiate the case in the previous administrative proceedings. Indeed, Pro-
fessor Gellhorn notes, “From the complainants point of view, the great advan-
tage of recourse to the ombudsman is that no further effort (and no expenditure
whatsocever) is demanded. The ombudsman takes over the case as one to be pur-
sued in the public interest, This, among other things, has often obviated the
necessity of the complainants utilizing remedies that may still be available to
him within the judicial or administrative process.” (Gellhorn, op. cit, supra, 75
YaleLJ. 1, 16)

For these reasons, the Treasury Department is opposed to enactment of 8, 1195,

The Department has been advised by the Bureau of the Budget that there is
no objection from the standpoint of the Administration’s brogram to the sub-
mission of this report to your Committee,

Sincerely yours,
Frep B. SMITH,
General Counsel,

VETERANS’ ADMINISTRATION,
OFFICE OF THE ADMINISTRATOR OF VETERANS’ AFFAIRS,
Washington, D.C., January 11, 1968.
Hon. BEpwarp V., LonNa,
Chairman, Subcommitice on Administrative Practice and Procedure, Committee
on the Judiciary, U.S. Senate, Washington, D.C.

Draw SEvaTOR LoNag: This is to acknowledge your letter of December 22, 1967,
inviting the testimony of this agency on 8. 1195, 90th Congress, a bill “To estab-
lish the Office of Administrative Ombudsman to investigate administrative prac-
tices and procedures of selected agencies of the United States.”

We furnished a report to the Senate Committee on the Judiciary on this
measure on November 16, 1967, a copy of which is enclosed and which you may
desire to include in the hearing record as setting forth our position.

It is our understanding after a discussion with the members of the stail of

presentation of claims and the representation afforded veterans by veterans
organizations in the prosecution of claims for such benefits. Mr. Guy 8. Williams,
Assistant Director for Contact and Foreign Affairs of our Department of
Veterans Benefits, will appear to present information on these matters to the
Subcommittee.

I wish to thank you for affording us this opportunity to appear before your
Subcommittee,

Sincerely,
W. J. DriveRr, Administrator.

VETERANS’ ADMINISTRATION,
OFFICE OF THE ADMINISTRATOR OF VETERANS AFFAIRS,
Washington, D.0., November 1 6, 1967.
Hon. JAMES O. EASTLAND,
Chairman, Oommittee on the J udiciary,
U.8. Senate,
Washington, D.C,

DpAR MR. CHAIRMAN : This will respond to your request for a report by the
Veterans Administration on S, 1195, 90th Congress, a bill “To establish the Office
of Ombudsman to investigate administrative practices and procedures of selected
agencies of the United States.”

The subject bill would create an “Administrative Ombudsman,” independent
of the executive department and under the direction and control of the Ad-
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ministrative Conference of the United States. He would be appointed by the
President with the advie: and consent of the Senate for a term of five years, and
would have jurisdiction to investigate the administrative acts, practices, or
procedures of the Soeciul Security Administration, Veterans Administration,
Internal Revenue Servicy and the Bureau of Prisons, and any officer, employee,
or member thereof acting or purporting to act in the exercise of his cfficial
duties. The pill would provide that appropriate subjects for investigation would
include an administrative act, practice, or procedure of any of the designated
agencies which might be contrary to law or regulation; unreasonable, unfair or
om?ressive ; based wholly or partly on a mistake of law or fact ; based on improper
or lirrelevant grounds; gnaccompanied by an adequate statement of reasons;
penformed in an inefficler t manner ; or otherwise erroneous.

$he Ombudsman could exercise his powers without regard to the finality of
thd administrative act. The Ombudsman could take jurisdietion on his own
mation or on an oral or written complaint; conduct a complete jnvestigation;
refer the case back to th agency for further consideration or recommend 1odifi-
cation, amendment oY c8 peellation of an administrative act. If not satisfled with
the agency action, he could transmit reports to the Chairman, Administirative
Cohference of the Unifed States, appropriate Congressional Committees and
puplicize information to che general public.

The jurisdiction of tle .Ombudsman under the bill would have broad appli-
cation to the millions oi Veterans Administration adjudications on initial, sup-
plémental and reopened c¢laims, without regard to the claimant’s failure to
exhaust administrative remedy through appeal or finality either by failure to
timely appeal, or throigh final appellate action. His jurisdiction presumably
would extend beyond sdjudicative actions to insurance application and con-
tract actions, to determ: nations with respect to hospitalization and treatment of
veterans and to loan guaranty actions. In addition, administrative actions in
individual cases, the agency practice, procedure, and regulations, including those
at'the appellate level, w( {uld be subject to his jurisdiction.

The subject proposal is apparently based upon the Swedish system, where the
Ombudsman handles akout 1200 complaints each year. In the United States the
pdtential workload for such office stemming from the millions of Veterans Ad-
ministration adjudicatire and administrative actions and the Board of Veterans
Appeals’ 24,000 decisions annuglly would be very large. As long as there is
recourse to another office for review of agency action, even though without
eq't‘orcement powers, it is reasonable to expect that a substantial number of
Eﬁose dissatisfled with the result would avail themselves of its facilities. When

e potential Veterans Administration workload is considered, together with
tl%at stemming from th: other agencies listed, the size of the possible workload
of the office of Ombwisman is staggering. Moreover, the legal, medical, and
administrative expertise necessary to effectively handle complaints would

“rdquire a large professivnal staff.

I1t should be noted trat the Veterans Administration does not stand in an ad-
verse position to clair ants for veterans benefits. To the contrary, every effort
has been made to maintain an informality of proceedings and ease of prosecu-

tion of claims to asstre that all meritorious claims are allowed. Claims not
initially allowed are subject to an appeal procedure with built-in due process
feguards recently er acted by Congress in Public Law 87-666, which, among
ther things, require f1at a claimant or his representative be furnished a state-
qent of the case sumriarizing the evidence, the applicable law, the decision on
heh issue, and the reas on therefor.

Moreover, the Veterins Administration under authority contained in section
211 of title 38, United States Code, maintains in its field stations, contact

8,

e OO
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oflices whose function is to assist veterans in the preparation and presentation
of claims for benefits. Veterans who feel they need further assistance may en-
list, without charge, the aid of representatives of service organizations who by
statute (section 8402 of title 38, United States Code) may be recognized for the
purpose of presentation and prosecution of claims and to whom the Veterans
Administration records are made available, In some cases such representatives
are furnished office space within the field station by the Veterans Administra-
tion, thus being immediately available to any claimant who feels the need for
their services,

In view of the foregoing, we are unable to foresee the accrual of any addi-
tional advantage to the claimant, insofar as veterans benefits programs admin-
istered by the Veterans Administration are concerned, which would result from
the enactment of the subject bill. Thercfore, we cannot recommend favorable
consideration of 8. 1195, 90th Congress, by your Committec.

We are advised by the Burcau of the Budget that there is no objection from
the standpoint of the Administration’s program to the presentation of this re-
port to your Committee,

Sincerely,
W. J. DrIveR, Administrator,

[Txecerpt From Committee Print entitled “Ombudsmen—1967 Complilation of State
Proposals’]

LETTER T0 ALL STATE LEGISTATURES REQUESTING MATERIALS ON OMBUDSMAN
Prorosars

U.S. SENATE,
COMMITTIEE ON THE JUDICIARY,
SUBCOMMIITEE ON ADMINISTRATIVE PRACIICE AND I’ROCEDURE,
May 12, 1967.

DEAR Sie: The Senate Subcommittee on Administrative Practice and Proce-
dure, of which I am chairman, is continuing its research into the office and
function of ombudsman. Recently, the State of Hawaii beeame the first State
in the Nation to officially create the office, According to reports received in
Washington, several other States are actively considering creation of a similar
office,

In order that the subcommittee can be better informed on the current status
of these ombudsman proposals, and so that the subcommittee can effectively
asgist those State and loeal governments which have requested such assistance,
we would appreciate receiving the following information from you:

1. Have any bills to create an ombudsman (or similar office ever been
introduced in your State legislature? Ploase send duplieate copies, if possible.

2. Have hearings or other committee meetings been held on  these
measures?

3. Has any legislative action (positive or negative been taken on any
ombudsman proposal in your State?

If you have any additional information, reports, or statements, we would
certainly appreciate receiving them. The Senate Subcommittee on Administra-
tive Practice and Procedure has issued a number of documents on this subject
and will be happy to send them to you upon your request. .

If we can be of any assistance to you, please feel free to call on us.

Kind regards.

Sincerely,
Iinwarp V. Lone, Cheirman.

92-137—88-——-5
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[Excerpt From “Ombudsmen for American Government ?"’J )
(Bdited by Stanley V. Anderson)
APPENDIX : ANNOTATED MODEL OMBUDSMAN STATULE

This paper is cxempted from the eopyright regulations applicd to the other
chapters in the volume. No permission is neeessary for reproducing oIl or
parts of the statute. However, it is requested that users notify The American
Assemdly of their intention ' '

What follows is a “model” bill to establish the ombudsman systemn in Ameri-
can states and cities. The bill can be adapted to the needs of various states with
little change. It is also suitable as a local enactment by a municipality that has
constitutional or statutory authority to create its own governmental instru-
mentalities. The extent of allowable home rule must, of course, be considered
closely by local counsel. : :

This draft buildsy upon foundations others have laid. Ralph Nader drafted
the first ombudsman bill for consideration by an American legislature; it was
introduced in Connecticut in 1963, The first model bill was creditably prepared
by the Harvard Student Tegislative” Research Burcau. Both of the proposals
leancd heavily on the New Zealand ombudsman statute of 1962, which itself
had been influenced by the Danish law. Other American proposals have also
becn helpful, notably Senator Ddward V. Long’s bill to establish a* Distriet of
Columbia ombudsman and the bill of Senator Jack B. Bronston and Assembly-
man 8. William Green to create an office of public redress in the State of
New York. : . ’

A BILL To establish the Office of Ombudsman tn — 2 __.__.__.____

[Enactment clause in locally appropriate forin]

SectIoN 1. Smorr TITLE~—This Act may be cited as The —____________._ . ____
[insert name of state, city, or other cntity] Ombudsman Act, .
Comment: The “foreign-sounding word” ombudsman has gained wide
usage in America and many other countries. Tts distinctiveness makes it
preferable to more usual official titles such as “commissioner” or “director.”
The position, new in American experience, deseryves a new identifieation,

S, 2. DEFINTITONS.-~As used in this Act, the term— ’ .

(a) “Administrative agency” means any departmeént or other governmental
unit, any official, or any employee of ___.__________ . ____ [state, city, or other
entity involved] acting or purporting to act by reason. of conneetion with
____________________ [again insert name of state, city, or other entity] but it
does not include (1) any court or judge or appurtenant judicial staff, (2) the

members of the __.._____________ " _ [insert name of the legislative body, c.g,
City Council] or the staffs of that body, its committees, or its members, or (3)
the o ___ [insert title of chief executive] or his personal staff.

Comment: Traditional immunization of courts against extra-judicial
scrutiny argues against permitting an American ombudsman to inquire into
a judge’s behavior. Legislators and the chief executive are directly answer-
able to the clectorate; their conduct in office tends in any event to be con-
spicuous and subject to continuous political examination. Other elected offi-
cials (such as, in some Jurisdictions, members of regulatory bodies, law
enforcement officials, and educational administrators) are less immediately
involved in policy making and are engaged chiefly in administrative mat-
ters indistinguishable from those performed by non-elected officials generally.
Their inclusion within the reach of the Ombudsman Act therefore seems
desirable. ;

If a stato bill were to be drafted, a fourth exception should be considered,
as follows: “(4) any instrumentality of any political subdivision. of the
state.” This would make clear that the state ombudsman should avoid deal-
ing with municipal and county affairs, if state superintendence of loecal
officialdom is deemed undesirable. In 2 state-wide bill prudence may also
dictate a fifth specific exclusion to make indisputable that interstate bodies
such as the Port of New York Authority or the Delaware River water re-
sources board are not meant to be reached, though this specifically is per-
haps not really needed: “(5) any instrumecntality formed pursuant to an
interstate compact and answerable to more than one state.” )
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(B) “Administrative act” includes every action (including decisions, omis-
siong, recommendations, practices, or procedures) of an administrative agency.
Sic. 3. HSTABLISIIMENT OF OFr1cm—The office of Ombudsman is hereby estab-
lished as an independent agency OF e [insert name of state,
city,; or other entity].

Comment : Whether the Ombudsman can be a wholly independent entity or
must instead be included within the Txecutive or the Legislative Branch de-
pends upon the local constitution or character. Organizational detachment
is the desired estate i1"it can be achieved constitutionally.

Sio. 4. AproINTMENT.—The oo [insert title of chief execu-
tive] shall appoint the Oinbudsman, subject to confirmation by two-thirds of the
members of each chambe: of the oo [insert name of legisla-

tive: body], present and voting.

Comment: In foreign couniries the ombudsman has been elected by the
legisiature. The governmental structure in those countries differs, however,
from the American pattern, Appointive officials, whatever their nature, arc
customarily chosen it American jurisdictions by the Chief Fxecutive, subject
gsometimes to legislative confirmation. The present preposal contemplates
confirmation by an upnusually substantial vote in both chambers (if two
exist) rather than in the Senate alone, This is intended to stress the “non-
political” nature of the appointment and to reflect the need for the general
acceptability of the person chosen. Whether the required majority be two-
thirds of those votinz or some other figure can, of course, be fixed in accord
with local preference or precedent.

Some persong favor direct legislative selection, without participation by
the Executive. Thus. a Tlorida bill proposes sinply that the ombudsman is
to be “appointed by agreement of the president of senate and the speaker
of the house subject to confirmation by a majority of the members of each
chamber of the legistature.” A Connecticut bill provides that one or more
candidates “shall be selected by the judiciary committee and reported to the
general assembly,” a tor which the ombudsman is to be “olected by a vote of
either a majority of each major political party or a two-thirds majority of
the general assembl ¢.” A more elaborate plan has been advanced in Cali-
fornia. It envisages a “Joint Tegiglative Committee on Administrative Jus-
| tice” composed of tiree senators and three representatives affiliated with
i each political party. If a party has fewer than three members in the fenate
j or Assembly, as the case may be, only one member of that party from that
i house will serve on the joint committee, The committee is to nominate the
| ombudsman by an absolute majority vote, and the nominee is to be “ap-
: pointed ‘to the office of Ombudsman by coneurrent resolutien of
the Legislatare.”

All the plans emphasize the desirability of “de-politicalizing” the selection
process. :

The California pian contemplates that the joint committee will have a
continuing existence and will be available for consultation by the ombudsman
“ns he deems necessury to the execution of his powers and duties.” No roatter
how the office of ombuudsman may be filled, some such provision in the legisla-
ture’s own internal srganization would be desirable so that the ombudsman
can have a regular piint of contact when needed.
$EC. 5. QUALIFICATIONS.—The Ombudsman shall be a person well cquipped to
analyze problems of la'w, adininistration, and public pelicy, and ghall not be
actively involved in partisan affairs.

: Comment : Tfforts to define the qualities sought in an ombudsman tend to

i pesult in a catalogu3 of human virtues, leading one person to remark that if
ever such a man were found, le would instantly be cast in bronze rather than
appointed to a mundane office. Wxperience ahroad points clearly to the desir-
ability of the ombudsman’s having a legal background because he must deal
with many grievances that hinge on analysis of statutes and rulings. Re-
quiring any specific experience or abxolutely excluding any category of per-
sons (for example, those who have recently heen legislators or have held
other office) seems jndersirable. The consensus of opinion that will presum-
ably support legislative confirmation shonld be an adequate barrier »gainst
! unsuitable nominees.

Sec. 6. TERM OF OFFICE—(a) The Ombudsman shall serve for a term of five
yeia-vs, unless removed Ly vote of two-thirds of the members of each of the two
chambers of the e [insert name of legislative bodyl upon
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their determining that he has become incapacitated or has been guilty of neglect
of duty or misconduct,

Comment: The Ombudsman should be secure, but not absolutely untouch-
able. The proposed provision would adequately guard against casual threats.
An alternative would be to provide simply that the Ombudsman shall serve
out his term, unless “impeached by the [legislature] in accord with the
procedures prescribed by the constitution.” The likelihood of removal is ex-
tremely slim, in any event.

(b) If the office of Ombudsiman becomes vacant for any cause, the Deputy
Ombudsman shall serve as Acting Ombudsman nntil an Ombudsman has been
appointed for a full term.

Comment : Whether the term of office should be more or less than five years
is not demonstrable. Abroad, no term exceeds four years. Here, some persons
believe that .the detachment of the Ombudsman from the Chief Executive
will be accentuated if a vacancy does not automatically coincide with the
inauguration of a new mayor or governor. Some advocate an even longer
term than five years., In my opinion, the length of the term is not very im-
portant. If the institution proves its worth, tinkering with the Ombudsman’s
independence would be so politically perilous as to be altogether unlikely.
To guard against sudden attacks upon an incumbent, removability should
be made difficult, as has been done in this drait. As for vacancies, I favor
a stopgap until a permanent appointment can be made for a full term, rather
than (as others have sometimes suggested) an appointment merely for the
balance of the unexpired term.

In New Zealand the incumbent Ombudsman continues serving beyond the
expiration of his term, unless and until a successor hag qualified. Although
this assures continunity of Ombudsman services, it means that the hold-over
Ombudsman has no security of tenure, a circumstance that may at least
theoretically expose him to undesirable pressures.

Src. 7. SALARY.—The Ombudsman shall receive the same salary, allowances,
and related benefits as the chief Judge of the highest courtof.______~______
[name of state].

Comment : Setting the Ombudsman’s pay and perquisites at the level of
the highest ranking judge will give the new office a desirably high prestige,
will eliminate wrangling now and in the future about the appropriate dollar
amount of the Ombudsman's salary, and will avoid the obsolescence that
would soon occur if the desired salary were to be precisely stated. If the
Ombudsman is connected with a governmental subdivision rather than with
the state itself, some other comparison would be appropriate.

SEC. 8. ORGANIZATION OF OrricE~—(a) The Ombudsman may select, appoint,
and compensate as he may see fit (within the amount available by appropriation)
such assistants and cmployees as he may deem necessary to discharge his re-
sponsibilities under this Act.

(b) The Ombudsman shall designate one of his assistants to be the Deputy
Ombudsman, with authority to act in his stead when he himself is disabled or
protractedly absent.

(e) The Ombudsman may delegate to other members of his staff any of his
authority or duties under this Act except this power of delegation and the duty
of formally making recommendations to administrative agencies or reports to the
____________________ [insert title of chief executive] or the_.________________
[insert name of legislative body].

Comunent: This section gives the Ombudsman a free hand in staffing his
office, without even the restraints of civil service and classification acts. The
highly personal nature of the Ombudsman’s work, coupled with its essen-
tially experimental mature, justifies giving this leeway to so highly placed
and, by hypothesis, responsible an official, For the same reasons the Ombuds-
man has been given a free choice about assigning duties and subdelegating
powers, with the single limitation that when criticisms or proposals for
change are to be voiced in a formal manner, only the Ombudsman himself
may be heard (exeept when the Deputy Ombudsman is in full charge during
the Ombudsman’s disability or protracted absence).

Sec. 9 Powers.—Thes Ombudsman shall have the following powers:

(a) Hemay investigate, on complaint or on his own motion, any administrative
act of any administrative agency.

Comment : The power to investigate should be stated unqualifiedly, though
later sections will indicate the grounds that justify action by him and will
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thus suggest the occasions on which investigation would be suitable. Kxperi-
ence abroad leads me to believe that efforts to define jurisdiction have caused
inuch laborious and dssentially unproductive hairsplitting; a more general
igrant of power to investigate will eliminate some “lagalistic” analysis in the
ibeginning of the Omjudsman’s work, but his own diseretion will lead him
to set sensible bounilaries to the areas within which- he will investigate,
Jest he be erushed by the burden of unproductive work.

() He may prescribe the methods by which complaints are to be made, re-
ceived, and acted upon; .ie may determine the scope and manner of investiga-
tionk to be made; and, subject to the requirements of this Act, he may determine’
the form, frequency, and distribution of his conclusions and recommendations;

{ Comment : Some fo‘elgn statutes require that complaints be written. Leav-
ting matters of this kiad to the Ombudsman’s choice in the light of experience
'is preferable. Similarly, giving the Ombudsman power to shape his own
‘investigations is desirable; any implication that he should utilize the same
‘method at all times should be avoided, as should any requirement -of formal
hearings of an adveriary nature. If a proceeding for the taking of testimony
‘were in fact to nccur, it should be perceived as an element of an investigntion
‘pather than as a proleeding in the nature of a trial. Hence its content need
not necessarily be the same as would normally be demanded in a formal
“adjudicatory hearing.

(¢) He may request ani shall b2 given by cach administrative agency the as-
gistanee and information he deems necessary for the discharge of his respomsi-
bilities ; he may examine the records and documents of all administrative agen-
cled; and he may enter and inspect premises within any administrative agency’s
confrol. '

. Comment: Experimee elsewhere suggests that the Ombudsman will be

given veady access fo official papers or other information within the ad-

! ministrative ageney. Cooperative working relationships have heen readily

: established so that the Ombadsman’s need for documentary material has

i not conflicted with the administrators’ continuing need to use the game

i material. As for inspection of administrative offices and installations, this

| draft gives the Omtudsman power to inspect but imposes no duty to do 8o

i routinely, as has becn required of the Ombudsman in several Scandinavian

| countries. : :

{(d) e may issue a subpoena to compel any person to appear, give sworn
testimony, or produce ¢océumenfary or other evidence the Ombudsman deems
relpvant to a matter under his inquiry.

i Comment: Bvery existing Ombudsman statute provides very brreadly

i for the use of compulsory process in order to obtain needed information.

i In point of fact, however, the subpocna power hag virtually never been

i used abroad, since information has been freely given. Concern has never-

i theless been expressed in this country that wide-ranging inquiries into

¢ .public. administration might lead to burdensome demands. Hence Section

18, below, takes pans to stress protections for witnesses, even though the
occasions for bring ng them into play are likely to be very few indeed.

(e) e may underta ze, participate in, or cooperate with general studies or
inéuiries, whether or 1ot related to any particular administrative agency or
any particular adminisi rative act, if he believes that they may enhance knowl-
cdge about or lead to improvements in the functioning of administrative agencies.

! Comment : If for:ign experience is an accurate guide, work on individual

! complaints will chiefly preoccupy the Ombudsman’s energies and attention.

i .. Nonetheless, he should be clearly empowered to address himeelf to general

problems (some of which, indeed, may not be reflected at all in current

complaints) and should be free to work not only with other governmental

podies, but also with non-gavernmental rescarch enterprises which, in the

TUnited States much more than in most other countries, provide a great deal

of the manpower, insight, and enthusiasm that underlie governmental
¢ improvements.

{Src. 10. MATTERS AIPROPRIATE FOR InveEsTIeATION —In selecting matters for
his attention, the Ombudsman stionld address himself particularly to an adminis-
trative act that might bo— . :

! (1) contrary tolaw or regnlation

(2) unreasonabls, ‘unfair. oppressive, or speongistent with the general
course of an admin strative agency's functioning ;

(3) mistaken in law or arbitrary in ascertainments of fact;

(4) improper in motivation or based on irrelevant considerations;

Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8

i




Approved For Release 2004/01/16 : G4A-RDP70B00338R000200070001-8

(5) unclear or inadequately explained when reasons should have been
revealed ; .

(6) inefliciently performed; or

(7) otherwise objectionable,

(b) The Ombudsman may concern himself also with strengthening procedures
and practices which lessen the risk that objectionable administrative acts will
oceur, :

Comment: The statute desirably details the kinds of administrative acts
whose occurrence has chiefly generated demands for the ombudsman system.
This draff sets them forth as guides, not as limitations. The Ombudsman
is told to devote himself to these types of problems, but he needs not feel
himself confined to them if the catalog later: bhe found  to be incomplete.
Moreover, subparagraph (b) makes clear that the Ombudsman should have
a large and continuoug interest in “preventive medicine” rather than golely
in trying to abate a difficulty after it has arisen.

As forthe types of problems listed in subparagraph (a), most are self-
explanatory, but a few may deserve explanatiop. Subsection (3) refers to
acts that rest on arbitrary ascertainments of fact, Very clearly, the Ombuds-
man must not attempt to be a super-administrator, doing over again what
specialized administrators have already done and, if he disagrees, substi-
tuting his judgment for theirs. In some instances, however, the propriety of
an administrative act may rest wholly on a factual determination that in
turn rests on an excessively flimsy foundation, As-in cases that go to courts
for review, the Ombudsman should not regard as “arbitrary” anything
and everything with which he disagrees; but he should be in a position to
say, in essence, that reasonable men would not have found the facts in the
way the administrator did. . ) . . RN .

Subsection (5) is not intended to create a new legal requirement that
findings of fact and conclusions of law accompany every administrative aet.
It means merely that official actions should be understandable and, usually,
should be explained when those affected by them seek fuller understanding.
Experience abroad shows that this is one of the areas most fruitfully cul-
tivated by ombudsmen, )

Subsection (6) refers to adminjstrative acts that may lie within the
zone of legality, bat might nevertheless be subject to improvement in the
future, Thus, for example, the form of decision given by a Scandinavian
administrator to old age pensioners caused later distress because the pen-
sioners read into it some hopes that were not justified by existing law. The
Ombudsman found nothing improper in the decisions that had been made,
but suggested some purely stylistic changes that eliminated the bewildering
“officialese” previsiounsly in use.

Subsection (7) uses a catch-all phrase, “otherwise objectionable.” This
will perhaps emphasize the Ombudsman’s concern with such matters as
rudeness and needless slowness, both of which bulk large among citizens’
grievances.

Sgpe. 11, ActioN oN CoMPLAINTS.—(2) The Ombudsman may receive a com-
plaint from any source concerning an administrative act. He shall conduet a
suitable investigation into the things complained of unless he helieves that—

(1) the complainant has available to him another remedy or channel of
complaint which he could reasonably be expected to use;

(2) the grievance pertains to a matter outside the Ombudsman’s power;

(3) the complainant’s interest is Ingufficiently related to the subject
matter;

(4) the complaint is trivial, frivolous, vexatious, or not made in good
faith ;

(5) other complaints are more worthy of attention ;

(6) the Ombudsman’s resources are insufficient for adequate investiga-
tion; or

(7) the complaint has been too long delayed to justify persent examina-
tion of its merit.

The Ombudsman’s declining to investigate a compliant shall not, however, bar
him from proceeding on his own motion to inquire into the matter complained
about or into related problems; }

Comment: The duty to act on every complaint should not be imposed,
partly because the dimensions of the work burden eannot be exactly pre-
dicted and partly because some complaints will show on their face that they
are unlikely to lead to productive findings. The above listing leaves the

92-137-—68—-——8
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mbudsman free to reject complaints, but does not bar his making inquiries.
pecifically, he need not reject a complaint because another judicial or ad-
linistrative remedy exists. Nermally, one m&¥ §upposeé, the Ombudsinan
ill insist that matters proceed through regular ¢hannels. Explaining to a
hmplainant the steps he can take to obtain review will usually suffice. But
gsuredly some cases ‘vill arise in which the burdens of expense and tire
re realistic barriers to a complainant’s pursuing the theoretically available
pmedies. In those instances access to the Ombudsman should not be pre-
uded. Subsection (1) leaves the avenue open, but the trafic is still subject
» control. ! )
| Another policy choics is reflected in Subsection (8) which does not require
that every complaint he based on a claimed invasion of a strictly perscnal
jaterest. This permits a complainant to bring to the Ombudsman’s notice a
matter of public rather than purely private concern. But if the complainant’s
concern with the sub;ect matter is too attenuated, the Ombudsman may
choose not to investigate.: ) _
| Subsection (7) does not contain an explicit “statute of Hmitations” on
cpmplaints, though the Ombudsman is left free to reject those based on stale
claims or ancient grudges. In Sweden complaints must be acted on if flled
within ten years of tie eventy in question; Denmark, New Zealand, and
Norway, by contrast, require rejection of anry complaint pertaining to oc-
currences beyond the preceding twelve months. Neither extreme seems
desirable. The present draft lays down no rule in this respect, but allows
the Ombudsman to pick his way at the outset. Later, in the light of experi-
ence, he may wish t¢ promulgate some rules of his own, as is allowed
by Section %(b), above. . :

(b) After completing his consideration of a complaint (whether or not it has
been jinvestigated) the Ondbidsman shall suitably inform the complainant and
the administrative agency «r agencies involved, )

i Comment: A decisicn not to investigate a complaint does not mean that

. it has been altogether ignored. For example, the Ombudsman and the agency

involved may regard {he complaint as an adequate equivalent of a petition
for administrative review of which the complainant has not yet availed him-
Self ; the Ombudsman may in such a case simply forward the complaint to
the #@ppropriate appellate authority, advising the complainant that this bas

- Heen done it his behal? In other instances very extensive legal analysis may

be undeitaken preliminarily, leading to the conclusion that no grievance

- could be found to exist. In such a case the Ombudsman may be expected to

‘Write an explanatory opinion that, if foreign experience is duplicated in this
gdountry will in the generality of instances prove wholly persuasive to the
c¢omplainant. Flatly requiring the Ombudsman to state reasons whenever he
decides not to investigite should, however, be avoided. Numerous complaints
ghow om their face that they are psychopathic rather than governmental in
nature. The Ombudsnan’s judgment must be relied upon to determine the
suitable response in those instances. All practicing ombudsmen do in. fact
gake great pains to co>mmunicate fully and frankly with complainants, in
eneral, Thig is particularly true as to cases whose merits have been ex-
plored. The Ombudsi an’s findings and reasoning have powerfully shaped
public opinion as well as official attitudes. Conclusions adverse to a complain-
ant’s position deserve to be well explained, as has been done consistently by
411 foreign ombudsmern.’ . ' ,
Some proposals have explicitly required that if a complaint has reached
the Ombudsman throtgh a member of the legislature, the Ombudsman must
report his findings ani recommendations (if any) to the legislator who had
forwarded his constituent’s coraplaint. Undoubtedly the Ombudsman, guided
by ordinary tact and prudence, would routinely furnish to legislative inter-
mediaries copies of hs explanations to complainants and affected officials;
aking statutory provision for simple courtesy seems unnecessary. If any-
thing more is intended by the suggested requirement that the Ombudsman
‘report” to a legislator who has forwarded a constituent’s complaint, the
equirement. should be resisted. The Ombudsman should not be perceived
as a staff aide whose activities may be directed by individual legislators, to
whom he must then raport back. ’ '

2EBRO
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(¢) A letter to the Ombudsman from a person in a place of detention or in a
hospital or other institution under the control of an administrative agency shall
be immediately forwarded, unopened, to the Ombudsman.

Comment: A provision of this nature hag commionly been included in
ombudsman statutes. It provides a measure of psychological assurance that
everyone may have ready access to the Ombudsman without fear of reprisal.

SEC. 120 CONSULTATION WITI AeeNCY.—Before announcing a conclusion or
recommendation that criticizes an administrative agency or any person, the
Ombudsman shall consult with that agency or person,

Comment: No provision need be made for giving specific notice that the
Ombudsman has decided to investigate, if he does so decide. He will in-
escapably be in communication with the administrative agency when he needs
its information ot opinions. Formalities should be avoided lest a small
organization be overborne by essentially ceremonial requirements,

At the point of announcing his conclusions, however, the Ombudsman-
should guard against his own mistakes by consulting those whom his findings
may hurt, The requirement that he consult will not substantially impede his
work, but will be a protection for all concerned against unwitting errors in
fact, judgment, or expression. ’

Skec. 138. RECOMMENDATIONS.—( a) If, having considered a complaint and what-
ever material he deems pertinent, the Ombudsman is of the opinion that an-
administrative agency should (1) consider the 'matter further, (2) modify or
cancel an administrative act, (8) alter a regulation or ruling, (4) explain more
fully the administrative act in question, or (5) take any other step, he shall state
his recommendations to the administrative agency. If the Ombudsman so requests,
the agency shall, within the time he hasg specified, inform him about the action
taken on his recommendations or the reasons for not complying with them ;

Comment.: Though the Ombudsman will rarely have reason to make a
recommendation if he does not find an- error in what the administrative
agency has done or neglected to do, he-should remain free to suggest improve-
ments in method or policy even when the existing practice may be legally
permissible. Thus he may facilitate one agency’s learning about and taking
advantage of the experience of another,

Section 13 (a) contemplates no entry of judgment, as it were, but simply
the expression of opinion by the Ombudsman. He is not a superior official,
in a position of command. He cannot compel a change in an administrative
act, His recommendation may, however, induce an agency to exercise what-
ever power it itself may still possess to right what the Ombudsman points
out as a past mistake. Bearing in mind that consultation under Section 12
will precede recommendation under Section 13, one may safely predict that
rashly critical opinions will not be expressed.

(b) If the Ombudsman believes that an administrative action has been dic-
tated by laws whose results are unfair or otherwise objectionable, and could b.
revised by legislative action, he ghall bring to the ________._______ s
[name of legislative body] notice his views concerning desirable statutory change.

Comment: This subsection makes clear that the Ombudsman’s duty ex-
tends beyond simply finding that an administrator acted in accord with
existing statutory law; if the law itself produces. unjust results, he should
bring this to legislative notice. He is not meant to be & general social reformer,
but he does have an obligation to take note of statutory provisions that eause
uncxpectedly harsh administration.

SEc. 14. PUBLICATION OF RECOMMENDATIONS.—The Ombudsman may publish his
conclusions, recommendations, and suggestions by transmitting them to the
_ _~ [title of Chief Executivel the ________________
__________ [name of legislative body] or any of its committees, the press, and
others who may be concerned. When publishing an opinion adverse to an ad-
ministrative agency or official he shall (unless excused by the agency or official
affected) include the substance of any statement the administrative agency or
official may have made to him by way of explaining past difficulties or present
rejection of the Ombudsman’s proposals.,

Comment : Bringing his views into the open. is the Ombudsman’s sole means
of gaining the public’s support, This section permits publication even when an
agency has aceepted a recommendation. Publicity may be needed to call other
administrators’ attention to current developments and also to remind the
public at large that the Ombudsman is functioning for the citizenry’s benefit,
Publicity, however, occurs at the end and not at the beginning of discussions
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I
! with the agency involved. Persuasion is the chief instrument in gaining ad-
i ministrative agencics’ favorable response to suggestions. Only when persua-
sion fails will the Ombudsman begin to think about mobilizing the force of
public opinion. To giard against one-sidedness, the Ombudsman is required to
disclose the criticized agency’s or official’s view of the matter along with
| his own, when the tivo views differ.

sne. 15 Rerorts.—In addition to whatever reports he may make from time to
time, the Ombudsman saall on. or about February 15 of each year report to the
__]'_ ___________________ e [name of legislative body] and tothe -
J [title of the chief executive] concerning the exercise of his
fupctions during the proceding calendar year. In discussing matters with which
he has dealt, the Ombulsman need not identify those immediately concerned if
toido so would cause neidless hardship. So far as the annual report may criticize
named agencies or officials, it must also include the substance of their replies to
the criticism,

SEc. 16. DISCIPLINARY ACTION AGAINST PUBLIC PERSONNEL.—If the Ombudsman
has Teason to believe thit any public official, employee, or other person has acted
in'a manner warranting ¢criminal or disciplinary proceedings, he shall refer the
matter to the appropriate authorities.

"SEc, 17. OMBUDSMAN's IMMUNITIES,—(2) No proceeding, opinion, or-expression
of the Ombudsman sha'l be reviewable in any court;
(b) No civil action shall lie against the Ombudsman or any member of his
staff for anything done or said or omitted, in discharging the responsibilities
contemplated by this Ac:;
(¢) Neither the Omb 1dsman nor any member of his staff shall be required to
testify or produce evidence in any judicial or administrative proceeding con-
cerning matters within his official cognizance, except in & proceeding brought
to enforce this Act.

Comment; Subseetion. (a) precludes judicial review of the Ombudsman’s

: work. This precluzion. simply recognizes that the Ombudsman issues ho

{ orders and takes no steps that bar anyone from pursuing preexisting
remedies.

Subsection (b) sxtends to the Ombudsman’s office the immunity from
harassment by lawsuit that is shared by judges and many other officials.
It does not preclude criminal prosecution were serious misconduct ever to
be brought to.light; moreover, Yection 6 provides for removal from office
were the Ombudsman to-be found miscreant.

Subsection (¢) saves the Ombudsman’s: office from the awkardness of
interrupting its ongoing work in order to testify about matters concerning
which it may hav3 received information (often given in confidence). The
subsection does nct, however, preclude the Ombudsman's testifying in pro-
ceedings needed te enforce the Act, such as an action to compel compliance
with a subpoena o1"a prosecution against a violator under Section 19, below.
The subsection dies prevent his being used as an adjunct to private
¢ litigation.

! 8gc. 18. RicHTS AND DUTIES OF WITNESSES.—(a) A person required by the
Ombudsman to provide information shall be paid the same fees and travel allow-
incos as are extended to witnesses whose attendance has been required in the

urts of this state; i

' (p) A person who, with or without service of compulsory process, ]_91r0v1des
{ral or documentary informtaion requested by the Ombudsman shall be ac-
iorded the same privi eges and jmmunities as are extended to witnesses in the

ourts of this state, and shall also be entitled to be accompanied and advised
by counsel while being questioned.

" (e) If a person ref 1ses to respond to the Ombudsman’s subpoena, refuses.to
be examined, or engages in obstructive misconduct, the Ombudsman shall certify
the facts to the - omm———eommmoomo—e [insert name of suitable court]
The Court shall thereupon jssue an order directing the person to appear before
the court to show ca‘1se why he should not be punished as for conterapt. The
order and a copy of the Ombudsman’s certified statement shall be served on
the person. Thereafte? the court ghall have jurisdiction of the matter. The same
proceedings shall be had, the same penalties may be imposed, and the person
charged may purge himself of the contempt in the same way as In the. case
of a person who has committed a contempt in- the trial of a civil action before
the court. :
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Comment :- Subsection (c¢) describes the manner of enforetng subpoenas
through independent judicial examination of the matter. The procedure
here proposed is derived ‘from California Government Code -§ 11525, In all
probability, the need to enforce subpoenas will not in fact arise. Informa-
tion already in the possession of an ‘administrative agency will be freely
accessible to the Ombudsman. Information in a complainant’s possession
will of course be gladly supplied. Occasions on ‘which data must be dragged
from reluctant third parties are not likely to oceur.

Bec. 19. OBSTRUCTION.—A person who willfully obstructs or hinders the proper
exercise of the Ombudsman's functions, or who willfully misleads or attempts
to mislead the Ombudsman in his inquiries, shall be fined not more than $1,000.

Comment : If the enactment be by a municipality, counsel should deter-
mine whether the local legislature has power under state law to create an
offence punishable by a heavy fine. Counscl must determine in each state
whether necessity exists for indicating the court in which proceedings are
to be brought, and upon whose initigative,

Sec. 20. RELATION To OTHER Laws.—The provisions of this Act are in addition
to and do not in any manner limit or affect the provisions of any ofher enact-
ment under which any remedy or right of appeal is provided for any person, or
any procedure is provided for the inquiry into or investigation of any matter.
The powers conferred on the Ombudsman may be exercised notwithstanding
any provision in any enactment to the effect that any administrative action shall
be final or unappealable.

SEc. 21. APPROPRIATION.—There are hereby authorized to be appropriated such
sums a8 may be necessary to earry out theprovisions of this Act.

Comment : The appropriations section must be shaped in accord with local
practice and fiscal regulations. In some jurisdictions it need not be included
in an organic statute like the one now proposed. In other jurisdictions a
specific amount may have to be shown as the appropriation. If inclusion of
an appropriation scction is not absolutely necessary, its omission is
recomended.

Seo. 22. ErrEctIvE DATE—This Act shall take effect immediately.

[From the American Bar Assoclation Journal, February 1968]
TiE OMBUDSMAN’S RELEVANCE TO AMERICAN MUNICIPAL AFFAIRS

The ombudsman has been portrayed by some persons as a white knight who
can eliminate municlpal corruption and bring about near-miraculous solutions
to persistent problems. Best forget about these ideas, Professor Gellhorn warns.
But he declares that there are several possible advantages that might flow from
the use of municipal ombudsman, and he specifies what they are.

(By Walter Gellhorn—Betts Professor of Law, Columbia University)

Creation of an ombudsman’s office has been proposed in forty-seven of the fifty
state legislatures and in numerous cities and counties. So widespread hag the leg-
islative discussion become that the National Conference of Commissioners on
Uniform State Laws has begun consideration of a model law. Until now, only
Hawaii has in fact adopted a statutory plan for an ombudsman (though even
there the plan has not yet become operative). Still, the present extraordinarily
broad and-spontaneous interest in the ombudsman idea reflects a growing belief
that this country nceds some added means of handling citizens’ dissatisfactions
with official acts or failures to act. This belief gained fresh support in October of
1967 when the prestigions American Assembly concluded after intensive study
that Americans should be able to ask “an independent high-level officer” to re-
ceive complaints, pursue inquiries into the matters involved and recommend
suitable action.

Other countries—notably the Scandinavian—have successfully utilized just such
a high-level officer, wholly independent of other officials and agencies, to serve
as an external eritic of public administrators. Functioning informally, expedi-
tiously and without cost to the aggrieved citizen, the ombudsmen in those coun-
tries have used their impartial expertness to correct injustice, improve adminis-
trative practices and heighten confidence in the probity and good will of public
servants.
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Americans have becone increasingly well informed about happy experiences
with ombudsmanship ia other lands. Among the Americans who are well in-
fo;i'med are legislators. 'They are far too busy to be idly curious concerning exotic
governmental institutions, but they sensibly realize that experience elsewhere may
perhaps be relevant to specifically American problems.

Thig paper focuses on what experience abroad suggests concerning only one
agpect of American adninistration. I do not intend to discuss what ombudsman-
ship might accomplish at the level of state or federal government. I wigh only
toloutline what foreign experience suggests to me concerning local governmental
affairs here. Chiefly, it suggests that I should not pitch my hopes too high. I de-
clare at the outset that I am enthusiastic about transplanting the ombuidsman
syptem to these shores, yut I do not for a moment think that the transplantation
would create a transformation. An ombudsman would substantially adorn the
American governmental scene, but he would not remake the scenery.

I

'Without meaning to sound dejected, I begin with three strongly negative
priopositions.

1. Not long ago a civiz reformer in a large Eastern city asked my help in draft-
ing an ombudsman bill because, he said, his city government was corrupt from
the sub-basement to tho roof and he hoped to clean it. I advised him to forget
the ombudsman. He needed a far more powerful detergent.

[Wherever the ombudsman has been a success, he has been working within a
system most people trust most of the time. In Guyana, where an ombudsman was
chleated because of intensely divisive ethnic conflict, only one allegation of racial
discrimination was file¢. during the appointee’s first full year in office. That does
not suggest a dramatic lessening of ethnic hostilities, but, rather, a disbelief in
the appointee’s sincerity or effectiveness. In Mauritius, which had resolved to
adtivate the ombudsma1 system in 1967, no ombudsman has yet been naraed be-
cause nobody has been found in whom everybody has confidence. Now a search
isiafoot for a trustworthy foreigrner who can be imported to fill the job—a search
unlikely to succeed because few non-Mauritians speak the prevailing language,
Indian Ocean Creole. In Tanzania, a one-party state, a three-man presidential
commission appointed 1o be that nation’s ombudsman has not won the faith of
those who do not alreacly have faith in the president and his monopolistic party.
IAn ombudsman, I ccnelude, can isolate mistakes: he can point out better
pathways to goals that most right-minded people want to reach; he can suggest
new applications of already accepted concepts. What he cannot do is compel un-
willing officials to adopt an outlook that he himself has freshly dictated. If an
American city has becorie habituated to corruption as its way of life, it hadl better
turn first to a sweeping 1eform movement, not to an ombudsman.

2. My second ncgativ: proposition is this: An ombudsman will perforce leave
untouched many of the things that most deeply irritate some elements of the
citizenry.

Numerous complaints that now reach high public officials clearly pertain fo
padlicy choices. Should sn area near a city remain rustic or should it be invaded
by high-rise apartment:? Should a treatment facility for narcotics addicts or a
hdspital for the mentally 111 be created at all; and, if created, where should it be
located? How should a new highway be routed when outdoorsmen objeect to one
route, suburbanites to ¢nother and taxpayers to a third that would be far more
exipensive than the otters? Should more (or less) money be spent on publie
schools, and should tuition be charged those who can afford to pay for a college
education ? Should food lispensers be subjected to stringent controls in the interest
of; public health? Should pollution of local beaches be abated by spending more
mbney on sewage dispos al? Assuredly these are important questions abouf. which
citizens are entitled to voice opinions and to be dissatisfied with the answers of
piblic officials. :

But the ombudsman ‘g not the shaper of public policies, Nowhere abrcad has
hé been a shortcut to jidgment or, at the behest of the defeated, a reviewer of
basie decisions made by political organs. Occasionally he can criticize the prelim-
inaries to decision as, lor example, the New Zealand ombudsman did when he
castigated a department for inadequately informing the cabinet concerning the
issues at stake; and he might be able to express an inconclusive doubt, as has the
Danish ombudsman, that a particular policy choice is within the range of the
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policy maker’s authority. Still, when all is said and done, deciding the big issues
at any level of American government is a politieal act in which an ombudsman
will not share and which He should certainly never seek to displace.

Persons who advocate the ombudsman’ system because they think that “poli-
tician” is a dirty-word they would like to expunge from the commiunity vocabulary
are badly self-deluded. No matter how expert he may be, no matter how much
the public may respect him, an ombudsman can never be a substitute for the
political processes that shape the community’s choices and set the goals of its
administration.

3. A third; somewhat related negative proposition is that the ombudsman
cannot possibly be considered a super-administrator who will do a better job
than, say, the mayor in superintending departmental activities,

During a six months’ period in 1965 the mayor‘s complaint bureau in Buffalo
received more than 5,000 complaints, chiefly concerning alleged shortcomings in
mundcipal services or seemingly uneven exercises of muniecipal police power. They
had to do with such things as removing trash from vacant lots, ending the
nuisance of illegally parked cars, enforcing building ordinances and housing
laws, repairing leaks in city water lineg, repaving the streets and synchronizing
traflie regulation devies, Anybody who hopes that an ombudsinan will eliminate
botholes in the streets, see to it that traffic lights work properly and arrange to
have detritus regularly carted away from vacant lots is going to be badly disap-
pointed.

In no foreign country has the ombudsman béen a general supervisor of public
services or of the public servants who render the services. He has been able to
improve the operating agencies’ methods for recelving, considering, responding
to and acting on service complaints, In a few instances, because of repecated as-
sertions to him that a particular agency has been too slow in replying to com-
plaints, he has investigated the alleged dilatoriness. Sometimes, after investiga-
tion, he has reported his conclusion that the agency in question has been doing
the best it possibly can with insufficient personnel. But an ombudsman’s ex-
pressed belief that an operating staff needs to be enlarged in order to give satis-
factory service is far different from an actual decision to increase the staff—
and it is even further different from deciding that this pothole should be repaired
before that one, this vacant lot in a slum area be cleaned up before the rich
folks’ garbage be removed,

I venture to guess that a municipal ombudsman would have to detach himself
from the vast bulk of the substantive complaints urban citizens might wish to
dump into his lap. 8till, he might strongly decrease their future frequency, Time
after time foreign ombudsmen have found that a word of explanation has dis-
solved a grievance. The same thing would probably happen here. A pertinent epi-
sode of apparent but unavoidable delay in removing a fire and health hazard in
Buffalo is reported by Professors William H, Angus and Milton Kaplan of the
State University of New York at Buffalo in a paper prepared for the American
Assembly.

“Although numerous complaints had been received by various City departments
about the structure in question, they went unacknowledged while the standard
demolition procedure took its usual course. Some form of communication to the
complainants that the matter was in hand would undoubtedly have gone a long
wiay towards easing their fears concerning apparent City inaction to meet the
abandoned building hazard in thig instance, Undoubtedly the same holds true as
a general rule where a time lapse necesgarily intervenes between the filing of a
complaint and governmental action to remedy it.”

An ombudsman, in situations like this, might be able to teach municipal ad-
ministrators the desirability of becoming politely prompt correspondents, but he
will never teach them how or even whether to rearrange traffic signals, repair
leaks in city water lines or remove automotive carcasses from the streets. A
large city’s police chief recently boasted that within twenty-four hours he could
absolutely end illegal parking in his city. “Of course,” he added thoughtfully,
“I would have to assign every man in the force to that duty. We might then
bossibly receive one or two complaints about not performing other duties, I sup-
pose.” Deciding the proper order of priorities will continue to be the job of the
department head and of the mayor, and the ombudsman will bring no comfort
to those who wish that different priorities had been established.
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I : II

Having now said that ar ombudsman .cannot do all things, I hasten to add that
he can do some things—and. that the things he can do are worth doing.

1. T begin with what is often mentioned last if at all, namely, his capacity to
help the bureaucracy. The ombudsman system is usually advocated because it
protects citizens against oflicials. In my opinion, officials need protection too.

Demands for municipal action are unrelenting in America. More and more
services are sought. More and more regulation is gought, so long as it is regula-
tion of the other fellow. Within the recent past, for example, energetic efforts
have been launched to for:e New York City to impose restrictions.on automobile
mechanics, television repsirmen and used car salesmen ; “noise pollution” has
joindd water pollution and air pollution as a problem for which an official zolu-
tion is demanded; fresh controls over homes for the aged have been advocated.
Most public employees a’e’ decent, responsible people—at least, that must be
the supposition of thoge who ask for additional governmental activity. Yet, at
the very same moment that further public services are being urged, the general
attitihde toward public servants in American communities tends to be suspicious
and hostile, if not downright contemptuous. A change is badly needed if good
people are to be reeruited and retained in the public service. The ombudsman
systéem helps bring about that change.

Wherever an ombudsman has functioned, the citizenry’s confidence in its
employees has mounted. The ombudsman has acquitted as well as convicted;
difficulties that had not before been publicly perceived have been explained
persnasively ; the ombudsman’s existence has encouraged belief that grievances
will| be objectively explired, not callously ignored. In my judgment every
ombudsman has helped create a climate of opinion in which good government
hag had a chance to become better government. Without faking his findings, he
hasg ibuilt good will with:n the community.

He has helped officialdom in another way as well. He has given subordinate
officlals a forum to which: they can bring grievances against their superiors.
Civil servants comprise dnly a small percentage of the population in the five
countries with measurable: experience in ombudsmanship, but they and their
organizations bulk large in the ombudsmen’s work loads. I.et no one supposc that
Américan civil servants néed no similar haven.

Ak an indieation to the contrary, the United States Senate has approved a bill
creating a Board on Eniployee Rights to protect 3,000,000 federal employees
against unwarranted invasions of privacy. The Senate committee in charge of
the ‘bill characterized the existing grievance procedures as ineffective, cumber-
some and time consuming and said that “the fearful tenor of letters and fele-
phohe calls from througkout the country indicates that employees fear reprisals
for noncompliance with improper requests or for filing of complaints and Zriev-
ances”.! The availability of an ombudsman at the local level would afford pro-
tections where surely they are no less needed than in the federal public service.

2] The ombudsman can improve public administration by calling a higher
official’'s attention to an episode of which lie might otherwise never learn that
reflpets subordinates’ inept discharge of responsibilities. Foreign ombudsmen’s
fileé contain an impres:sive number of cased in which corrective action was
spepdily taken by a superior officer who had not known ahout his staff’s mistakes
until the ombudsman ha: asked hig opinion of what had been done. Legally, the
complainant might have directly dapproached the administrative agency involved
snstead of the ombudsmah, and possibly the result would have been equally
tavorable. Often, however, his complaint to the agency might have gone down
thel line instead of up. A nudge from the ombudsman is likely to move it upward.
‘When that happens, a department head previously unaware of a deficiency is
likély to make corrections gladly ; most superiors know that subordinates’ inep-
titude rubs off on the superior’s reputation. As the New Zealand ombudsman
mildly observed in one f his reports, the matters coming to his office suggest
that “in the lower ranks of a large department things can happen which are
regarded as questionab e when brought to the attention of the head of the
department concerned”.

Sometimes a construciive move can be made not only to correct the past. error
but to forestall future shortcomings by issuance or reissuance of general instruc-
tions, as has happened in New Zealand on many occasions. The bane of every

1{8. REP. No. 584, to accoripany 8. 1035, 90th Cong., 1st Sess. 32 (1967).
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large organization is the unsuspected breakdown in internal communications;
the boss who is aware he is being disobeyed can do something about it, but not
even the most vigilant supervisor can supervise every movement of every sub-
ordinate in order to make sure he remembers or understands what he has been
told to do. When the ombudsman is in a position to inform a superior about
a seeming disregard of standing instructions, the superior may be willing to
acknowledge that “someone goofed” while taking measures to avoid similar
mishaps in other instances.

This is true as to matters of administrative policy and, equally, as to matters
of administrators’ personal behavior, Danish department heads, for instance,
acting on information supplied by the ombudsman, have felt impelled at times
to write letters apologizing for their Juniors’ bad manners even when their deci-
sions were unassailable, and they have been at pains afterwards to give their
subordinates some plain-spoken lessons in etiquette in order to spare themselves
future embarrassments of the same kind.

In somewhat the same way the ombudsman can sometimes stimulate top
officials to diagnose and pinpoint the causes of administrative delay or incffi-
ciency. Few responsible administrators will close their ears to methodological
advice given by a disinterested, highly qualified analyst of procedures.

3. The ombudsman’s help with procedures is of two kinds. First, he points
out how to minimize the risk of inadequately informed action. In general, the
use of carefully designed, standardized methods will eliminate grievances about
procedural unfairness and will aid administrators to reach acceptable conclu-
sions. So every ombudsman has been a productive adviser about the sequence
of steps—adequate notice, fair hearing, consideration by previously uncommitted
personnel, formulated findings and so on—that are best calculated to conduce to
sound results.

But the dividing line between a standardized method, which almost every-
one pralses, and unyielding bureaucratic rigidity, which almost everyone con-
demns, is not easily drawn-in large organizations., 8o the ombudsman has been
called upon not ouly to help design sound procedures, but aiso to suggest ways
of preventing them from becoming uncomfortable straitjackets. This is no
simple task, since departures from established rules make for lack of uniformity
and may arouse complainty about discriminatory administration. The task must
nevertheless be undertaken if procedures are viewed as means and not as ends
in themselves.

4. Foreign ombudsmen have accomplished, perhaps in self-defense, a feat
that many American municipal administrations have not adequately sought
to achieve: the development of true review within the administrative agency
itself. To an extent not wholly realized in this country, the opportunity for
genuifie appeals to higher level officials is limited. Informal applications to take
a second look at a subordinate’s decision too often fail to break through the
tough self-protective hide most organizations, nongovernmental as well as g0vV-
crnmental, tend to grow. As the New Zealand ombudsman has well said, “The
first decision, even if made by delegation or in the ordinary course of adminis-
tration at a relatively low level, tends to generate its own defences within a
Department—a process of rationalization can generally bring out arguments in
favour of the original decision that may not have been known to the person
who made it.” The process is intensified when, ag often occurs, informal com-
plaints are referred by superiors to the very same subordinates who made the
initial decisions.

Refinements of internal appellate methods are highly desirable from the
standpoint of the affected citizenry, of course. They are desirable, too, from
the standpoint of the ombudsman beeause they sharply reduce the number
of persons who feel they need his help. In Norway, where departmental review
of rejected social security claims is no doubt conscientious but conducted in
ways mysteérious to the disappointed claimants, the ombudsman has had a
heavy case load under the heading of “social affairs”. In Sweden and Finland,
where the appellate processes in the nearly all-embracive social security systems
have been strongly and clearly structured, the ombudsmen receive only a few
complaints under that heading. The Norwegian onibudsman is not likely to
overlook the conclusion to be drawn from hig neighbors’ experience. He will
probably encourage the administrators of social affairs to develop an appeals
mechanism that will satisfy many claimants who now doubt the adequacy of
departmental processes.
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5. (A person who feels ¢ggrieved by an official action or failure to act is not
deeply interested in a general toning up of public administration. He wants
satisfaction here and now in his own case. Obtaining what he wants will re-
store his faith in government far more than will an assurance of improvements
that may forestall mistakes affecting his fellow citizens. The ombudsman can,
indee¢d, often help satisfir the complainant’s present desire. Candor requires
recognition, however, thal this does not occur as frequently as enthusiasts for
the gmbudsman system believe—partly because complainants’ desires are often
discordant with public policy and partly because the ombudsman really is not
a miracle worker.

Still. satisfaction results often enough to be noteworthy; and it occurs, too.
in matters that may secm large to the individuals immediately concerned
though lacking in the draina or the dimensions that would bring them to public
notice. The world will little note nor long remember that the Danish ombudsman
adviged prison authorities to let conviets purchase powdered coffe for use in
their own cells; or that the Norwegian ombudsman persnaded an official to
allow a craftsman to ret:.in an expired license certificate he desired to frame
for geasons of sentiment; or that the New Zealand ombudsman influenced the
Marine Department to relocate a water gki lane that imperilled swimmers in
a certain area; or that the Finnish ombudsman obtained a refund of a fine im-
posed upon a defendant for not appearing in response to being summoned for
a tripl which occurred while, unbelinownst to the local court, the defendant was
langtishing in jail elsewlere: or that the Swedish ombudsman aided a young
woman who insisted upcn exhuming her father's bones so that they could
rest (in the family burial plot. The persons who were involved, though, will
certginly remember—and be grateful. Singling out picayune examples should
not suggest that everything an ombudsman accowmplishes is picayune; but an
ombudsman’s caseload refects life, and life is made up chiefly of small incidents
rather than major events.

Two limitations upon an ombudsman’s probable effectivencss in this country
desefve to be noted in this context. First of all, an ombudsman does not function
as a trial court. When contested issues of fact arise concerning episodes not
reflepted in paper files, an ombudsman will be unable in most instances to say
where the truth lies. He can give advice about avoiding similar controversies
in. the future, but he cannot confidently re-create the past when the complainant’s
version of the facts and th2 complained against officials version are irreconcilable.

As an example, he will be unable to adiudge the validity of most accusations
of police brutality or other misconduct unless the police admit their trath. What
he can do—and should d>—is to see that accusations are fully and fairly in-
vestigated by superior oficials of the department concerned, and that proper
supervisory steps are taken to safeguard against improprieties in days to come.
He dannot readily concluce, for instance, that handcuffs were needlessly slapped
on an arrested person who.says he was docile but whom the arresting officer
deseribes as having violently resisted arrest. The ombudsman can, however,
see to it that the police commissioner issues suitable instructions for the guid-
ancg of future arresting officers, This may in the end make for better police
pradtices, but it gives 1itle solace to the man who had voiced the initial
complaint.

This point needs stressing because too many persons think that an ombudsman
wi]l!replace other disciplinary mechanisms. The reality ig that genuine trial pro-
ceedings are outside the scone of the ombudsman’s work. His job is not to super-
sede| other responsible officials, but to see that others do their jobs completely and
justly, without a predispisition toward white-washing their subordinates’ sins.
Thelombudsman’s doing t)e job that is hig will not bring complete satisfaction to
grieyants who want the ondudsman to do somebody else’s job as well.

The second cautionary note here is that American custom frowns on giving
awaiy cash in order to so’en a complainant’s sense of outrage about an oifficial
dereliction. As a matter of fact, American federal, state and local governments
have been far behind other countries in acecepting financial responsibility for pub-
lie servants’ errors in jud zment or action. Local-ombudsmen will be far lesx able
than their foreign countorparts to repair individual injustices if they cannot
roecommend small monetary settlements in appropriate cases,

The Swedish ombudsmse n, for example, has successfully recommended payment
to a man who had undotbtedly been maltreated by policemen, though the par-
ticular offender or offenders rould not be later identified ; and in the same way he
has |[recommended comper sation for persons whose detention in a mental institu-
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tion had been found to be illegal. Acting upon a eivil servant’s complaint, the
Danish ombudsman hag broposed suitable redress for a wrongful disciplinary
action. Conceivably, in this country, an action at law might be maintainable
against a city in cases like those Jjust outlined, but the proceedings would be
difficult and the onteome highly uncertain.

The New Zealand and Norwegian ombudsmen have gone much further in recom-
mending “ex gratia payments”—payments that simply reflect a generous exercise
of discretion rather than recognition of a potential legal liability—and their
recommendations have been a strongly humanizing force in public administration.
An American municipal ombudsman might have less capability to act in this
Inanner because most cities, having wrapped miles of red tape around their cash
drawers, have made discretionary payments nearly impossible.

6. An ombudsman system, if foreign experience can guide American judgment,
is likely to bring grievance machinery within the reach of persons to whom more
imposingly formal means of redress are uncongenial. Abroad, ombudsmen’s “cli-
ents” are drawn from the entire range of the citizenry, but they come from the
highly organized and secure elements of the population far less frequently than
from the relatively isolated and unaffluent. American urban society especially
needs an accessible tribune of the small people, precisely the ones who have most
actively used ombudsmen elsewhere.

Although data concerning the sources of complaint to American political per-
sonages are too fragmentary to permit confident conclusions, they tend to support
an impression, gained from reading Congressional mail files, that administrative
grievances lodged with legislators are expressed mainly by the middle class. More-
over, distaste for triallike hearings and other “legal” procedures ig especially
marked among the poor, who therefore have not readily seized opportunities to
gain formal review of unsatisfactory administrative determinations. This dis-
taste may perhaps be overcome in the course of time, with the broadening avail-
ability of legal services needed by the indigent. Until that hag happened, however,
a cheap, approachable and, above all, self-propelled investigator of grievances
would fill a gap in the present brotective wall against official abusiveness or
ineptitude.

7. The bigness of cities begets impersonality. It also begets uncertainty about
how to get things done. Cities are not ag heartless or ruthless as they are reputed
to be, but most people are ignorant of the services available to them within the
municipal complex and so they simply assume that the services do not exist.
Ombudsmen abroad have heen important givers of information and they have also
been active mediators on behalf of resourceless persons who have asked their
help. No doubt local ombudsmen in thig country might find themselves similarly
importuned to be all-purpose handymen.

Without tight jurisdictional definitions, however, a strong effort should be made
to keep a clear focus on grievance handling as the ombudsman’s job. American
cities populous enough to need an ombudsman probably also need a counterpart of
the English and Japanese citizens’ bureaus which furnish information, give
advice and extend a helping hand in connection with just about any perplexity
that may beset an individual, As Professor Alfred J. Kahn has remarked of the
English bureaus (and the same is true of the Japanese), their “services are not
limited to the poor, the uneducated or the maladjusted. The assumption is that in
a complex bureaucratized society any citizen may require information, guidance,
advice, application forms or explanatory pamphlets . . . The real issue is to
devise a system . . . that will humanize the urban environment because of the
general alienation of people from government.” ?

Under Professor Kahn's leadership an admirable study of what he calls
neighborhood information centers has been completed by the Columbia University
School of Social Work. The study shows convincingly the unfilled need for con-
veniently located service agencies, less engaged in righting wrongs than in, simply
using existing know-how to help attain desired results,

Although embudsmen can do and have done a great deal along this line, they
should not be diverted to this time-consuming work. Preliminary exploration of
difficulties can be undertaken by or under the guidance of a neighborhood service
agency, leaving to the ombudsman the task of considering grievances that remain
unresolved after negotiatory efforts by others have failed.

8. What has just been said suggests the further important observation that
the ombudsman system excludes no other avenues to eitizen smatisfaction. In

2 Quoted in GELLITORN, WIEN Cr11zENs COMPLAIN 1567 (1966),
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eveny country that has he.d a national ombudsman, complainants have remained
altogether free.to go to court, write their legislative representative, use political
inflience, resort to formal administrative remedies or take any other step they
might think best suited to their particular problems. The ombudsman has not
supplanted, but has supplemented.

When discussing the possible utility of an ombudsman in an urban sefting,
one inecd not contend that the ombudsman will produce happier results than
anyone else possibly can If suffices to say that he may be able to add to the
sum total of happiness, pot as a competitor against others who now concern
themselves with governme ntal operations, but as their collaborator.

III

Does the ombudsman’s: success abroad plainly persuade that equal success
would occur if an ombudsman were appointed in an American city? I myself am
persuaded, but I cannot truthfully say that the answer should plainly be the
same for all. The chief acecomplishments of foreign ombudsmen have been at the
level of national administration, usually well structured and strongly profes-
sional in spirit. Municipal administrations in this country do not invariably
exhibit those qualities. \Whether an ombudsman who possesses only the power
of Tational persuasion would be able to communicate effectively with local civil
servants and political app oiitecs has not been clearly established.

The uncertainty on this score-—an uncertainty, I say again, that does not
give me qualms—would ;ustify experimentation with other means of grievance
handling. Added machinry of some sort seems plainly needed in most large
communities. Those who doubt that the ombudsman system would fill the need
chould cast about for solnething else that will in their opinion more effectively
heighten governmental response to individual complaints. This has occurred
here and there. St. Louis. to seize on one current example, has recently set up a
cenfral complaint bureau as an immediate adjunct of the mayor's office and,
simultaneously, has approved a plan for retired business and professional men
to det as impartial observers during police department investigations of civilian
coniplaints against officers.

Whether these steps will build ecitizen confidence in the city’s goverrment
cannot be foretold in advance of experience. 1 see nothing to be lost and much
to be gained by localized experimentation. The superiority of the ombudsman
sy?{rem is not so indisputable as to justify dogmatic insistence upon its country-

wide acceptance to the ex>lusion of all else.

What I do deem to bo indisputable, however, is the desirability of moving

ahead—preferably, in my view, toward an ombudsman, but in any event in that
same general direction. \s Professor Robert Fogelson’s recent masterful study
of the disastrously style setting Watts riot of 1965 has shown anew, one of the
most searing urban discontents is widespread belief that citizens’ grievances
arel not now being seriously evaluated. Changing that belief ought to be a major
goal of all Americans, Cr2ating a truly independent ombudsman could powe cfully
reshape public opinion. Nothing we can learn from abroad causes reservations on
thait score. In all five cointries with substantial experience in this field, citizen
conffidence in governmental processes has been raised by the mere existence of
the: ombudsman.
Trespite genuine enthtsiasm for the ombudsman idea, I close on a renewed
note of eaution. The oribudsman will not overcome what Professor John H.
Mobre has called “the Fypochondria of the body politic”. He will not reshape
arban social and econom ¢ patterns, He will not create jobs, build homes, improve
public schools, destroy oganized crime, clean up the parks, strengthen the mass
transport system or eliminate rats, smog and marijuana. Taking care of
gripvances about malad ninistration will leave untouched the deeper prcblems
welAmericans must solve if we are tolive happily ever after.

But let us at least try in a civilized way to take care of the grievances, while
remembering to attack the other problems as well, If medical research were to
develop a treatment of asthma better than any now known, would anyone delay
using it because it did r othing to alleviate lung cancer and tuberculosis?
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THE MEXICAN “AMPARO’ AS A SUPPLEMENTAL REMEDY FOR TIIE REDRESS OF
CITIZEN GRIEVANCES IN CALIFORNIA—JANUARY 1967, INSTITUTE FOR LOCAL SELF
GOVERNMENT, CLAREMONT IToTEL BUILDING, BERKELEY, CALIF., RaANDY H. HaM-
ILTON, EXECUTIVE DIRECTOR

“Administrative tyranny is seif-generating. Inevitably, each new program
arms administrative agencies with more money, more authority, new rules and
regulations extending over wide areas of citizen activities.”—Sam Ervin, U.S.
Senator, 1966.

“, . . when complaints are freely heard, deeply considered and speedily re-
formed, then is. the utmost bound of civil liberty attained that wise men look
for.”—John Milton, 1608-74.

PREFACE

In October, 1965, the Board of Directors of the Institute for Local Self Govern-
ment authorized a. study of the redress of citizens grievances in California’s
urban areas. In April, 1966, under a grant. from the Stern Family Fund we com-
menced research and related activities to inventory procedures for dealing with
citizen grievances. The major emphases of the project are—

An inventory of present practice (eor lack of practice) in seventeen cities
over 100,000 population and twenty of the state’s largest counties as well as
significant procedures elsewhere in the state;

An analysis of shortcomings and successes as a basis for defining new
procedures and the draft of suggested ordinances and administrative
reorganizations; )

The promotion of recommendations through conferences, publications and
the normal channels of communication to the constituency of the Institute
(elected and appointed officials of local government in Califronia).

The effort is directed toward easing an increasingly sore spot in urban areas
arising from the grievances felt by many people as a result of the action, or
inaction, of government agencies. The dominant motif of “go fight city hall” is
indicative of a lack of effective methods for redressing grievances. This makes
for frustration, bitterness and unrest which, in turn, causes troublesome admin-
istrative situations for local government and creates an atmosphere that adds
to the already monumental difficulties of establishing effective improvement and
service programs. The project prings to bear serious, systematie, concerted atten-
tion to a major governmental problem in the belief that the ultimate recommenda-
tions and solutions proposed for local governments in the nation’s most populous
state will not. only be of assistance in California but be visible enough to provoke
national notice.

This publication deals with the Mexican Amparo, one process for the redress
of citizen grievances which should be considered as California gropes for methods
to redress citizen grievances, the lack of which may create vexing and socially
disruptive situations for local government. It is the second publication of the
project’s series, the first being A Preliminary Inventory of Selected Administra-
tive Procedures for the Redress of Citizen Gricvances in Californig Urban Areas,
the Institute, September, 1966.

INTRODUCTION °

A hallmark of public administration in this century has been the extension
of government responsibility for the provision of new services and engagement
in new functions. The growth of new services and responsipilities has added
large new dimensions of local administration which directly affect the lives and
property of the individual in a manner and on a scale not previously prevalent.
An increasingly large number of discretionary decisions are being made (or are
not being made) by local government affécting the rights and interests of citizens,

3 The background. material for this publication is from a working paper by attorney
Manuel Ruiz, prepared for the Confercnce on the Redress of Citizen Grievances in Cali-
fornia, Los Angeles-, September 1966. The Conference: was conducted by the Institute for
Local Self Government as part of its research and allle@ activities under a grant from
the Stern Family Fund. The Institute of Governmental Studies, University of California,
Berkeley, was sesslon: co-chalrman, The additional material was prepared by the staff of
the Institute for Local Self Government from sull)lplemental regearch, and correspondence
with Dr. Filipe Tena Ramirez, former Judge of the Supreme Court of Mexico.
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Go{jernment’s dgcisions ind government agencies now affect the lives of people
in ways not envisaged when the structure and administrative procedures of local
Rovernment were being developed in the United States and California.

’lg”l}e unen@ing conflict between liberty and authority has intensified. The area
of rights without remedies is broadening. This being so, procedures fcr the
redress of citizen grievar ces becorae of looming and extraordinary importance,

The problem is not on3 of civil rights. Properly understood, it is one of most
urb.an' administrations not being sufficiently aware of, much less structured and
orgpnized to provide simjle, orderly, inexpensive, widely-known processes for the
1:_&3dxess of citizen grievances in keeping with justice and equity where administra-
ﬁ;wéf agencies execute a :nilat of regulations. The problem is to counterbslance
the.despair of the indivicual in his confrontation with the unyielding mondolithic
public agency which may be following perfectly legal procedures and still
treat citizens unfairly lecause its monopolistic position allows it to ignore
individual plaints. Unhes ring, the bureaucracy can he unthinking and unfeeling.

Imperfections exist in the operation of present institutions dealing with the
redress of citizen grievances. There is a need to improve democratic processes
foriadjudicating accusations of noneriminal administration. The current interest
in this matter is but an epigode in the far greater and longer struggle of mankind
to ¢onvert the polis, the Greck city-state, into Cosmopolis, the city neither of
the'Athenians nor of the Romans, but of the human race, the city in which men
at last may resolve the tiddle of liberty under law.

Folklore has it that “you can’t fight city hall.” In a democracy this is intoler-
aplé. The paradox is thet urban government, supposedly closest to the people,
has perhaps become most alicnated from many of them. “There is a basic in-
compatibility between man and the metropolis. As we build huge metropolitan
dareas we risk losing our individuality. To reduce the incompatibility we must
hol@ on te the bigness, ay ply it in a decentralized fashion and enlarge the role of
the individual. Fighting city hall is one way in which the individual can pecome
compatible with the metropolis,” *

TRiscal, spatial and aciivities programs of state and local government are so
interwoven as to undeniably affect the whole of the social, economic and
cultural mileu of the urjan resident. It is imperative that Homo Civitatas not
be alienated from the mechanisms that were designed to enable him to manipulate
hisienvironment—not be dominated by it. A primary purpose of the city is to
foster and enhance the ¢.cevelopment of its individual citizens. “A primary funec-
tion of community leadership is to translate legitimate protest into workable
programs by correcting the basic conditions which have led to protest and
develop the 1latent potential of the human resources crowded within our
communitics.” 5

The matter is of concern not just to the academe but to the practicing admin-
istrator. There is widesp ‘ead interest in the bill, AB.2956, introduced by Speaker
of the California Assemtlly, Jesse Unruh, to ereate a state office of Ombudsman.
Speaker Unruh, like Deputy-mayor Costello, an operating official, has character-
ized our failure to develop any meaningful overgight of the administration of
government as our “mos: extreme example of institutional lag.” ¢
There are several aress . where the grievance mechanism can be considerably
improved. Some of the broadest categories of need (among others) are:
Complaints against discretionary decisions wherein the citizen disagrees with
the; matter in which an official has exercised his discretion but has no formal
meany of challenging it; or, at least, inexpensive means. The complaint in these
cases is generally not that of the official abusing his power, but that the decision
reached iy not, in all eircumstances, appropriate. There may be no allegation
of bias, negligence or incompetence but merely the charge that the decision is
migguided. In essence, this type of complaint is one that has not a right of appeal
to an independent body which can substitute its discretionary deecision for that
of the official who made the original one. )

Qrievances against acts: of maladministration, in essence not a question of
-appealing from but of making an accusation against an authority.

—_—

£ Costello, Timothy W., Iteputy Mayor of the City of New York, remarks, Manhattan
College, April 16th, 1966,

8 Anderson, Desmond L., “Developing Communlt{ Concensus”, Public Management, Inter-
lmg;%nal City Managers Asscelation, Chicago, March 1966, p. 62,

Unruh, Jesse M., remarks, Institute for Local Self Government, Conference on the
Redress of Citizen Grievances in California, Los Angeles, September 15, 1966.
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In new and previously unperformed functions, there is an absence of seitled
case law and only vaguely applicable common law. Few people, most of all the
underprivileged, know what their rights or obligations are. In the absence of
progressive state legislation or good case law, there often exists inadequate or in-
appropriate mechanisms for appeal against real or alleged grievances. There is
thud not only an “institutional lag” referred to by Speaker Unruh and Chancellor
Alexander Heard, but what we call a “grievance gap” particularly as applied
to the newer functions of urban government.

Under today’s urban conditions, large masses of our population cannot obtain
redress for many of their grievances (real or imagined) from the “three great
writs” of American jurisprudence or traditional redress mechanisms. These are
complicated, time and money consuming precedures. “Too often, the poor man
sees.the law only as something which garnishees his salary; which reposses his
refrigerator; which eviets him from his house ; which cancels his welfare ; which
binds him to usery; or which deprives him of his liberty because he cannot
afford bail.” 7

The “complaint window” found in some city hally is perhaps more suited to
matters such as holes in the street or infrequency of garbage collection. Ft ig
doubtful if it is appropriate to the nature of many current citizen grievances in
urban areas. The “complaintmobile” mentality no longer fits modern urban life.
Essentially, the system for redressing citizen grievances and handling complaints
needs to be updated “offering the individual citizen. protection against the bigness
that has swollen executive and administration functions.” 8

We may be so blinded by the virtues of our system of common law that we
have not perceived the appearance of novel forms of injustice for which existing
jurisdictions and procedures of adjudication are inadequate. Urban governments
operate complex governmental programs based on legal mmachinery more appro-
priate to the simple agrarian soclety of old England from which we inherited
our common law base,

The current cry for non-judieial civilian “review boards” over police author-
itles is symptomatic of the condition, but only that. An official or & process with
capability of examining the whole range of administrative decisions holds more
hope for the future “than does a speclal tribunal for trying citizens’ complaints
against individual policemen,” ©

Senator Edward V. Long summing up 1642 bages of evidence gathered by a
Senate Judiciary subcommittee said; “If is terrible to contemplate, but we are
permitting practices by the bureaucracy which, left unchecked, have resulted in
police states in other countries.”

More temperately, perhaps, Professor William A. Robson of the London School
of Economics has said that the faults of bureaucracy which give rise to citizen
grievances and which are of most frequent occurence are:

“. . . excessive sense of self-importance on the part of individuals or an undue
idea of the importance of their offices; an indifference toward the feelings or
the convenience of individual citizens; an obsession with the binding and inflex-
ible authority of departmental decisions, precedence, arrangements or forms,
irrespective of how badly or with what injustice or hardship they may work in
individual cases; a mania for regulations and formal procedure; a preoccupa-
tion with particular units of administration and an inability to consider the
government as a whole; a failure to recognize the relations between the gover-
nors and the governed as an essential part of the democratic process.”

The Mexican Amparo as a supplemental remedy for the redress of citizen
grievances in California and the Southwest is not without relevance to the search
for simple, inexpensive, orderly, well-known, widely-available, easily understood
and widely applicable citizen grievance procedures.

Amparo is, in fact, within the tradition and history of California and was
known and used here prior to-the Constitution of 1849. Much of California law
continues to be based on the laws of Mexico, The Supreme Court of the United
States has repeatedly held that the laws of a prior country or sovereign are part
of those of the United States and of which judicial notice can be taken. The laws
of Mexico prior to the Treaty of Guadalupe Hidalgo in 1848, therefore, and until

7 Katzenbach, Nicholas deB., remarks, Natlonal Conference on Law and Poverty, Wash-
ington, D.C,, June 1965.

8 New York Times, Hditorial, November 10, 1966,

9 Gellhorn, Walter, “Police Review Boards: Hoax or Hope,” Columbia University
Quarterly, §ummer. 1966, Columbla University, New York City, p. 10.
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changed by the State of Culifornia have continued to be the laws of California.®

Until 1880, California was bi-cultural. Its laws were written in both Spanish
and HEnglish, statewide off cial proceeding were carried on in the same fashion.
Many of the authors of th: first California constitution were Mexican-American
Californians. The Proclamation of General Riley was based on Mexican law and
the Spanish, Roman and Erench laws which were in force under the Mexican
regime became part of those of California.”® Amparo processes would be quite
in keeping with this tradit on,

Amparo was created to g ratect the individual citizen in his fundamental rights,
including his dignity as a person before the bureaucracy; and, against injudicious,
illicit or capricious procecures angd actions by authorities invested with power
and command. Its object i3 to protect the individual against arbitrary action by
public authorities. Wherever a guaranteed right of the individual is to be found,
the Amparo process is there to protect it.

AQministrative actions ia Mexico are subject to review before judicial authori-
ties pr annulment proceeclings before the Fiscal Tribunal. But, there still. re-
maiys a vast range of adn dnistrative activity in which disputes arise, individual
rights may be trampled aad bureaucratic decisions aggrieve citizens. It is pre-
cisely in the areas of greatast administrative discretion that there comes into play
the Mexican process of Ariparo. In so doing, it offers an incisive and applicable
protéction against what Eenneth Culp Davis has called “the enormous mass of
subsfantive law produced by the agencies,” most of which is beyond the under-
stanqling even of lawyers.

Because lawyers are lit-le better than anyone else in understanding the tech-
nical rules and regulation: that dominate our lives they must leave the substan-
tive law out of what they interpret as administrative law. Amparo processes
provide protection within a comprehension of the seemingly obvious but mostly
overlooked fact that an agency may do things that are wrong, but if it does them in
the fight way, administrative law is satisfied. Our current redress processes find
it difficult to proceed against “proper” procedures. Amparo overcomes this anom-
aly by considering procedure. Consequently, it suggests great utility as a sup-
plementary redress mechanism.

Tte characteristics of tt e Amparn process may be summarized as follows :

(1) Amparo is a legal proceeding before Federal judicial authorities;

(2) The plaintiff is: always an individual;

(3) The defendant is always a public authority or agency accused of eom-
mitting or contemplating the commission of actions or decisions in the exercise
of phiblic power which imjeril an jindividual’s rights;

(4) 'The plaintiff may institute Amparo processes before a public authority
takes an action or mal:es a decision which threatens or imperils his rights as a
person vis-a-vis the public authority by alleging facts of “imminent danger H
(5). The plaintiff 10ay institute Amparo processes no later than fifteen
idays after a decisior. or action is publicly known which is alleged to be
igrievous to whom an :ndividual notice must be brought; )

| (6) The action may be brought in person, through an attorney or by tele-
lgram to a court of co npetent jurisdiction;

I (7) The lodgement of Amparo processes has the legal effect of maintaining
‘the status quo ante tl.e action or decision of the public authority complained
iagainst ;

(8) The petition i glways on behalf of an individual and the decision of
the courjg must alwars inure to the exclusive benefit of the individual con-
cerned ; .

(9) Judgment is t¢ prevent or make good the specific violation complained
iof;

10 The community property laws relating to marriage were taken from Mexican law. Our
water laws and riparian ow ne,;ship rights were taken practically en toto from Mexican
jaw s were rules, techniques and customs relating to mining as well as important other
arens of substantive and procednral law,

1 glifornia and Texas are, of course, the only two states that have been admitted to
the Unlon without having had previously an organized territorial government, In view
of the present minovity status of Mexican-Americans, many of whom are among those
aggrieved by actions of tocay’s bureaucracies, it is 1nterestin¥ to note that while the
bi-lingual status prevailed ‘hére was more leadership in all levels of government and
more citizen participation in the governmental processes by Spanish speaking Amerlcans
th‘%n 115; now the cage, Boih cultures were complementary. Nelther was consldered a
sub-gulture,

13i[n Mexico, a8 in the Uni:ed States, a corporation is legally considered to be “a person.”
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(10) The procedures are brief, uncomplicated, gimple and inexpensive;

(11) It is not necessary to exhaust statutory administrative remedies
before commencing the Amparo process ; **

(12) It is a process applicable against an administrative act where the
law makes no provision for the suspension of the act complained of pending
settlement of the dispute;

(13) Because the process applies to a particular individual in a particular
situation, the remedy is for that particular case and stare decises does not
follow ;

(14). In the Amparo process, a person does not have to act in propria
persone inasmuch as the remedy stems from the Constitution of Mexico and
requires a statement of law and fact;

(15) Amparo processes lie against all administrative and executive au-
thorities, at any level of government, without limit or exception.

In countries which follow the Bnglish juridicial tradition, there is a general
rule that all ordinary and other remedies must be exhausted before there can be
recourse to special ones. In Mexico, when a fundamental human right is involved
in the action of the bureaucracy, the aggrieved citizen is not required to have
recourse to ordinary actions.

Amparo is designed to protect citizens from the despotic potentials open to
bureaucrats as they administer, as well as against impersonal disregard that may
oceur in public administration. Because of its roots and the cultural antecedents
of many of our citizens, Amparo processes should be widely understood. The
search for citizen’s protectors should not be exclusively among the eggs in an
Ombudsman’s basket. Current concerns for the necessary legal and administrative
parturition indicate a necessity for greater understanding and information about
alternative and complementary redress mechanisms, Our research could find no
previous educational publication in English devoted solely to the Amparo. As a
supplemental remedy for the redress of citizen grievances it is worthy of consider-
able debate. It is the purpose of this publication to provide the basis for that.

HISTORICITY OF AMPARO PROCESSES AS PROTECTION AGAINST GOVERNMENT ACTION

Basically, Amparo processes are an effective judicial check on the constitution-
ality, propriety and legality of acts of public. authorities. It ig Mexico’s method
of preventing public officials from treading on the rights of individual citizens
when discharging official duties in executing government programs or providing
public services, It is a way in which little man confronts big government.

The. sources of Amparo are the subject of controversy. It is possible to trace it
back to Roman law, to see its origins in the law of Aragon or in colonial law, or
to connect it with habeas corpus or the constitutional law of the United States.
Mr. Benjamin Laureano Lune of the International League for the Rights of
Man contends that Amparo processes were known in Mexico before the era of
Columbus when “there were courts that issued their judgments in accordance
with the. law evolved by custom and experience which protected the citizenry
aga,insg any acts by the authorities in viglation of the principles of personal
status.”

America’s leading writer on the redress.of citizen grievances, Walter Gellhorn,
hag aptly said: “Although current, the problem itself is far from having been
freshly discovered. Nor is it the sole concern of countries that count themselves
‘modern’ or ‘enlightened.’ Bvery social grouping, no matter how primitive, main-
tains channels through which questions and complaints flow.” u

The only conclusion to be drawn from attempting to trace Amparo’s lineage
through centuries is that a similarity exists between institutions, which, although
unknown to each other, pursue similar ends.

In modern times, Amparo as a means for the redress of citizen grievances in
Mexico was inspired by Alexis de Tocqueville’s Democracy in Americe, in its
1836 Spanish translation from the original French, by Sanchez de Bustamente,
The Mexicans of that time were not familiar at first hand with the system of
constitutional protection of individual rights in the United States. They could
not, therefore, directly adapt that system. Taking as their basis the information

18 This concept from Mexico later finds its way into the 1948 UN General Assembly
Universel Declaration of Human Rights, as Article 1: “Everyone has the right to an
effective remedy by competent tribunal for acts violating the fundamental rights granted
to him by constitution orlaw.”

?Gellhorn, Walter, Ombudsman end Othcrs, Harvard Unlversity Press, Cambridge, 1966,
p. 1,
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con@:ained in Democracy in Americe, which was as succinet as it was persuasive—
tl}ey set about inventing a system in which they utilized the essential ideass pro-
vided by de Tocqueville 'or the protection of aggrieved persons. While his com-
Inents to manage successfully. That scheme of society ig more dependent than

interpretation of statutes the Mexicans utilized the coneept for the protection not
of the Constitution, but of the individual’s constitutional rights before the
bureaucracy. This devia-lon invested the Mexican institution with a definite

meaisure of originality.

A| constitutional democracy is perhaps the most dificult of man’s social arrange- E
menits to manage successfully. That scheme of society is more dependent than
other forms of government on knowledge and wisdom and self-discipline for the
aehievement of its aims, Democracy implies the reign of reason on an extensive
scale, It requires not merely the need for effective power but, if a democratic
society is to be at once cohesive and civilized, there is also the need for limita-
tiords on the power of those who govern or administer the progranis of
government,

The abuse of power does not come in a day. It comes, slowly, from the genera-
tive|force of unchecked d:sregard of the restrictions that fence in even the most
disinterested assertion of authority. For this reason the remedy of Amparo was
written directly into the Constitution of our sister Republic of Mexico, as a
supplementary remedy for the constitutional protection of individual rights. It
acts|to restrain abuse frcm arbitrary governmental authority in the protection
of bpsic, individual constitutional rights,

The Republic of MexXico has had more than one hundred years of experience in
the kind of administrative state which we in the United States have entered into
but recently. The Executive Branch in Mexico is all-pervasive affecting almost
everi'y local activity. Its administrative agencies and boards on the executive
level are directed principally by political appointees. Without the remedy of
Amparo, there would be 10 speedy redress or way for a citizen to enjoin arbi-
trary and abusive intrusion and action by those who administer the laws. It is
applied against overbearing and coercive actions of the authorities. Mexican
legal doctrine distinguishas between aets of imperium and acts of a different
nature. Amparo was not granted against the latter, The increasing intervention
of the State in social life in recent years invested additional functions tc the
histqrical Amparo with inéreasing operational and functional importance in
administrative law and ir ameliorating citizen grievances oeccasioned by admin-
istrative disputes.

The Constitution of the United States originally concerned itself primarily
with; the machinery of Government, and after this “greatest of all instruments
ever|struck off by the hand of man” was adopted in Convention, it was dis-
coveted that the individual as & human being had been somewhat forgotten. The
Constitution of the United States was then amended ten times, and there emerged
cur ¥Bill of Rights,” the major purpose of which was to protect the ordinary
citizen from the sovereign’: coercion,

The individual as a distinct person possessed of freedoms and personal rights
is ndedful of timely protection from violations by governmental commissions,
agenties, and other instrumentalities be they local, municipal, national or
statewide in scope and furction. Remedies and processes which protect the indi-
vidual citizen who may heve a valid grievance oceasioned by actions of govern-
ment authority are still being studied. Our present remedies for redress are and
should be continuously inventoried to discover flaws, suggest improvements, note
pa.tte:rns of common elemeiits of success and failure and come forth with a et of
principles common to viabie mechanisms for redress of grievances, These should
be pq't into legal and administrative phraseology and propounded for considera-
tion and adaptation into the law and administrative procedures by the state

and its political subdivisions.
i
THE AMPARO I'BOCESS—WHAT IT IS AND HOW IT WORKS

The Amparo process is ome supplemental judicial remedy for the redress of
citizen grievances that is deserving of more American study than has so far
been laccorded to it.” According to the decisions of the Mexican Supreme Court

15 ¢Mr, Katzenhach (Unltel States of America) said that . . . In his opinion the
best fprm of control was judicial control over the acts of the executive, The essential need
was for effective control over the application of the laws by public oficials.” Seminar on
Ampero, Habeas Corpus and iVimilar Remedids, Mexico, D.P,, August 15-28, 1961, Urited

Nations (ST/TAQ/Hr/12,) New York.
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it is an “extraordinary constitutional remedy” (remedio constitucional extraor-
dinario). Fundamentally, it is a writ granted by a Federal court to restrain
or enjoin action as against any decision of an administrative authority emercis-
ing governmental powers—federal, state, or local—in Spanish “Awutoridad.”
It is based on a simple statement of facts, much after the fashion of motions in
our courts of law. It is an individual and personal right of action and, therefore,
cannot be brought on behalf of third parties in a representative suit.

This does not mean that g berson must assert his remedy in proprie persona.
In most instances, the aggrieved citizen is represented by an attorney inasmuch
ag this is a remedy which arises directly from the Constitution which requires a
statement of law and fact.

The Amparo process comprises four stages: (1) submission of the application,
(2) call for reports from the respongible administrative agencies, (3) constitu-
cional hearing before a Federal district court, (4) decision. In very serious cases,
there is an additional way of correcting deficiencies where it appears that the
rights of an individual, as a person, have been violated. This is the so-called
interlocutory application for suspension of the administrative action or decision,
in Spanish “incedente de suspencion.” This can be submitted together with the
application for the Amparo process in cases of extreme urgency or “imminent
danger” and the matter can be decided immediately, if necessary by telegram.

aggrieved party involved, without qualms by the Judge fearful of having to be
bound by or grapple with the moral problem of whether the particular decision
is going to be sweeping and affect g multitude of other persons. Amparo decisions
are not held to enunciate a general statement or prineiple of law.!

Since the remedy of Amparo is written direetly into the Mexican Federal
Constitntion, the action or motion is to a Federal District Court Judge. The
defendants, who are referred to as the Responsible Parties “Autoridades
Responsables”, are always Federal state or local Instrumentalities. None are
beyond the reach of Amparo. It applies to all administrative agencies without
limit. A necessary barty to the action, and named in it by the aggrieved party,
is the Federal District Attorney. Third parties whose rights may be affected
may be named and brought into the action by the aggrieved party, or they may
independently intervene ag barties to the action if their rights are directly
involved,

Amparo is not referred to or called a civil action or civil DProceedings. It is
differentiated from a civil action. The proceedings are called a “Constitutional
Action” (accion constitucional),

The specific object of an Amparo is to maintain the “status quo,” by a tem-
borary restraining order. It places the parties where they were prior to the
announcement of the bureaucratie decision, administrative action or intervention
of the authority whose action has been restrained and against whom the griev-
ance is brought, It is without prejudice to the rights of the aggrieved person to
obtain, after a full hearing, a permanent injunetion or mandate, The individual
rights of the aggrieved person which are protected arise from his constitutional
guarantees,

The restraint is sought and Amparo will hold against (1) the “abuse of
power;” (2) the unconstitutional enforcement of a law; (3) against a valid
law which is being enforced in an unlawful manner: or, (4) where there is an
absence of procedural due brocess. Individual rights are those of life, liberty,
and property, their quiet pursuit and more importantly, their protection.

Individual rights are referred to by the Supreme Court of Mexico as “human
rights.” ¥ These are set forth in Article 108 of the Mexican Constitution. Corpora-

18 The danger of sweeping generalizations hag occasloned confusion in California, State
District Courts of Appeal sometimes come to opposite conclusions under similar statements
of fact, followed by the aggrieved parties Insisting that the coneclusion which supports their
case 1s the one which must be followed under the. rule of. stare decises. This is one of the
lll?stated reasons that not all appeltate decisions are now be¢ing printed, as formerly was

e case, : :
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tions hre considered as perions possessed of individual rights, as are the various
states of the Mexican Uniou in their proprietary capacities. The Federal Govern-
ment itself, however, does jot have the remedy of Amparo available even in its
proprlietary capacity.

'.[‘he!) purpose

AMPARO REMEDY NOT INTENDED TO VACATE LAWS

of the Amparo is to great immediate relief to a specifically

aggrieved party. In an Amparo proceeding the Court is without power to declare
as unconstitutional a general law, with one exception hereinafter referred to as

individuals ®® If the general law, however, is self-executing and

results in sanctions immeliately and pecuniarily affecting an individual ¢f a

to a ‘!iclass” of

specific class in

his property or personal rights, the self-executing portion of the

law 4s it affects the aggricved party is suspended and enjoined. The aggrieved
party or parties must show injury or peril, imminent or present, under the

general 1aw, or

an order issued pursuant to sald law, otherwise the Amparo is

said to lack subject matter, Carece do materia, and may be dismissed.”

If the provis
abstract situati
Amparo proces
void and of no

ions of a general law are not self-cxecuting, it is held that an
on exists. The petition for Amparo is held to be premature, and
ses will not avail. An unconstitutional law is presumed to be
effect. An Amparo versus a general law is not permissible, since

this would permit a declaration relative to its constitutionality, in an Amparo

proce;eéling.”o

Aﬁparo is not against the law butl 18 against certain acts, entities or persons
who seck to act pursuant to the law. It is not addressed 1o substance as much

as td, procedure

. The law itself i8 not considered attackable. It is the overt acts

compitted in pursuance o5 or under color of law that are singled out. This is in
keeping with the concept that it is the individual who is involved, it is his

specific facts w

hich are sct forth in his statement secking Amparo.

AMPARO REMEDY SUMMARILY GRANTS DUE PROCESS TO INDIVIDUAL

Injthe State of California the Administrative Procedures Act sets down certain
procedural steps which 1 ust be exhausted by an aggrieved citizen, in certain

types of admin
test irules and

istrative proceedings, before he can get into a court of law to
regulations or actions which allegedly have invalidly impinged

upon his fundamental corstitutional rights, This legislation does not, however,
apply to all administrative bodies, and sometimes there is no administrative
remedy of review.

Die process is required in Mexico in all administrative proceedings, by reason

of the constitu

tional guarantees given to. the individual, such as notice, the

right to be heard, and tie right to defend omneself within the administrative
proceedings. Unless this grievance machinery exists. in conmection with all
executive/administrative actions, individual guarantecs of the Mexican Con-
stitution are said to be violated, and Amparo becomes available to enjoin the
prodeedings until compliaice with due process and hearing is first obtained.™
Since the remedy of Amparo arises from basic Constitutional rights, it is a

gricvance mech

anism tha: may not be enjoined or set aside by any court or law.

Once the petition has bee1 filed, it must be summarily processed and disposed of
by the Court until judgm ent is pronounced. Nor is it incumbent upon the peti-
tioner to place the matter on the calendar. Since it is of primary public interest

tha% individual
to give it prefer
The proceeding

guarantecs be protected, it is the inescapable duty of the Court
ence on th2 ealendar and have the matter set and heard forthwith.
¢ are considered as “special” proceedings and are not ordirarily

suscéeptible of delays.

The ability to get action fast and to preserve the status quo until that asction

is followed to its conclusiin is one of the most appealing and interesting features
of the Amparo process. Taere is little point in applying the cumbersome Common
law| practice of pleading by precedents to the technicalities of administrative
1aws and regulations. Lang, drawn-out court proceedings or extensive waiting
per*ods because the court calendar is overcrowded are avoided. As stated, the

18| Article 107, Constitutior.of the Republic of Mexlco.
10 Ibid., Tomo XXT .

X, p. 1687

20 Thid., Tomo XXIII, p. 985

i
21 Article 14, Constitution of The Republic of Mexico.
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doctrine of stare decisis does not come into play and action is prompt because
the threatened imperiling of an individual’s constitutional rights takes precedence
over other court cases.

When Awmparo is brought before the Federal District Judge, he does not
concern himself with the merits in the coniroversy before the edministrative
vody or the civil Court® His examination is limited to the guarentees of the
Constitution and its possible violation as to the individual who has petitioned.

Under the Rules of Amparo, the procedures which govern ordinary civil actions
do not apply, nor do the rules of evidence concerning the presumption that
official duty has been done, nor is it presumed that determinations of fact by
administrative or legislative bodies who themselves are in control of the evidence
and official files are true, The purpose of Amparo is to force the government
agency or instrumentality to disclose its records and its evidence with relation
to the porticulor person whose individuel rights are alleged to have becn
violated.®

The petition (demanda) must be presented within 15 days from the date that
the petitioner has received actual knowledge that his individual constitutional
rights have been directly violated, coupled by some affirmative act which may
carry or attempt to carry the violation against the aggrieved party into effect
by the responsible authority—federal, state or local. If the Amparo procecdings
are not presented in a timely manner, the right to raise the constitutional
violation is not waived but it can only be raised in an ordinary civil action,
not the special Amparo process.

In secking the protection of one’s individual guarantees or freedoms, the
specific violation must be spelled out by the petitioner. The Federal District
Court will not supply or write in deficiencies of substance nor guess what has
been violated by the “responsible parties” (autoridades responsables), Nor
may the IFederal District Court volunteer defenses on behalf of the administra-
tive or executive agencies which they themselves do not set forth in their
respective answers. The Federal Court may not decide the case solely upon a
precedent decided in another case and hold under the principle of stare decises.
It is not compulsory to adjudicate the case at hand in accordance with prior
rulings. The Federal Court, thus, does not become an advocate for either side,
which could be dangerous by reason of its expertise, The purpose of the Amparo
proceeding is to permit each case to stand or fall upon its own special and
particular merits as to the law applied, regulations sought to be enforced, and
as to the facts which may exist in the special individual proceedings.

The administrative ageney must itself Justify the action taken by it against
the aggrieved party. The Amparo procedure requires that the accused authorities
or the agency, administrative body, or other State or Federal instrumentality,
file an answer, which is called its “informe con justificacion”; i.e, facts and
records in its custody or control tending to justify its action as against the
aggrieved party. If the authorities do not justify their action within a given
number of days, or refuse to answer, it is presumed that there is no defense
to the charge made by the aggrieved party and an immediate, automatic decision
is rendered to sccure redress of the plaintiff’s grievance.

In the Amparo procedure, the aggriecved party ordinarily serves a bill of
particulars on the responsible authorities alleged to have violated his individual
guarantees, demanding of said authorities that they submit certified copies
of the records itemized in the bill of particulars. Written interrogatories are
likewise served and filed. These interrogatories permit the asking of leading
questions and facts are permitted to be assumed so as to get a ‘“yes” or ‘“no”
answer. This questioning is called “positions” in Spanish—“posiciones.”

The use of an adaptation of the Amparo process interrogatories in the form
of “posiciones” is also not without relevance to our own necessity for discovery
before trial in seeking to redress citizen grievances, Judge Philbrick McCoy of
the Superior Court of Los Angeles County rccently addressed himself to this
problem, saying:

“It may come as a shock to some lawyers that discovery before trial in civil
actions is by no means new . .. and is not the invention of the devil. Millar tells
us that discovery as we know it today had its origin in the Romano-canonical
procedure which, beginning in the 1200y, employed go-called ‘positions’ consisting
of affirmative propositions to be answered by the adversary under oath. By the

22 Qp, Cit,, Tomo XVII,g). 1042
2 Ibid., Tomo 11, p. 498,
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time jof Blackstone, says Millard, the English Court of Chancery had developed
the ‘complicated, difficult and expensive’ system of discovery of facts by a bill in
that gourt which, with some minor adaptations, found lodgment in Americs . . .” %

In effect, the Amparo procedure permits a “prior or instant inquiry” by the
Federal District Court int) the question of the alleged unlawful abuse or use of
power in viclation of an i:idividual’s human rights. If it concerns lack of proce-
dural due process, the eniire proceedings of the administrative agency may he
summarily vacated. Whetlier a divinissal takes place with or without prejudice
depends upon whether a ccnstitutional guarantee of the aggrieved petitioner has
been yiolated and if he may’ summarily be placed in his former status by a remand
fromithe Federal Court to thé authority involved.

COMPARISON OF AMPARO AN]) QRDINARY PROCEEDINGS TO REDRESS ADMINISTRATIVILY-
. CAUSBED GRIEVANCES

In the absence of constitutional provisions, the trend of thought in Mexican
legislation, legal opinions «nd doetrine up to 1936 was that physical acts of the
working administration (excluding formal official acts) could be challenged by
the individual only by mesns of ordinary proceedings before the courts in cases
where the law under which the act was committed provided for the institution
of su¢h proceedings, or by jneans of Amparo in cases where ordinary proceedings
were inot provided by the law. For a proper understanding of the part played
by Amparo in administrative disputes, a clear distinction must be made between
those two types of proceedings.

After lengthy controversy, it was finally agreed that the ordinary proceedings
mentioned above might ha7e a constitutional basis in article 97, section I (now
104 1}, since the disputes ir. question concerned the execution and implementazion
of Federal laws, a matter in which competence lay with the Federal courts. An
appeal against the decisioa of the District Judge in the lower court could be
lodged with the Central Circuit Court; and the latter’s final decision could also
be chhllenged, this time b;r means of Amparo proceedings before the Supreme
Court of Justice. Thus the ordinary proceedings before the courts at two levels
constituted a typical actioa in connection with administrative disputes, where
competence lay with the ;udicial authorities. Amparo, as applied against the
final decision in the ordiiary proceedings, retained in this case ifs role of
protecting the legality prescribed for legal proceedings of any type by Article
14 of the Constitution, whizh was exactly the role it played in civil proceedings.

Hven in the most flourisiting period of ordinary legal proceedings the number
of adiministrative cases acjudicated in that manner was not great. With the
passage of time, such cases have almost disappeared from the legal scene,
becau'Ee their slow course through the legal process caused a long period of

uncertainty coneerning acts of the administration often practically making moot
the subject-matter of the caise.

In 1936 an idea was pu: into practice which bad been under consideration
and discussion for some tilne—namely, the establishment of the Federal Fiscal
Tribuhal as a delegated orysan of justice in Federal “fiscal” matters, with juris-
dictioh in cases of admin strative disputes. The validity of a formal official
act commitied by the “fiscal” authorities becomes the subject of proceedings
in the form of a case before the Fiscal Tribunal against the authority respon-
sible for the act; the decison of the Tribunal declares that the act complained
of iy either valid or null and void. Actions for annulment before the Fiscal
Tribunal are substantially equivalent to ordinary actions before the Federal
courts of justice, but there are two principal differences between the two types
of action. First, the formor come before an administrative tribunal and the
latter  before the judicial courts; in other words, administrative justice in
Mexicp, which had been a matter for jurisdictional bodies forming part of the
Jjudicial system, was now entrusted to jurisdictional bodies introduced into the
administrative system. Secondly, the rules of procedure in the two types of
actionjare also different, the procedure of the Fiseal Tribunal having been devised
in the light of the special nature of disputes in “fiscal” matters, whereas the
procedure in an ordinary case is the normal procedure of the Federal Code of
Civil Broceedings, which governs actions of any kind.

The, decision of the Fiscal Tribunal may be challenged in two ways, according
to which party is the complainant. If the authorities are the aggrieved party,

2 Jowrnal of the State Bar of California, Vol. 41, #4, July-August, 1966.

Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8




Approved For Release 2004/01/16 : g{A-RDP70BOO338R000200070001-8

there i3 no recourse to Amparoe. Legal opinion in Mexico doeg not concede that
a governmental authority, as such, possesses the “personal” rights to which
Amparo applies. The authorities may, however, appeal for a reversal of the
decision to the Second Chamber of the Supreme Court of Justice, which then
assumes the functions of an appeal court in relation to the Fiscal Tribunal.
Thus the appeal becomes the second stage of the proceedings in connection with
an administrative dispute, and the Second Chamber of the Supreme Court dis-
charges at that level the same functions, in mattery of administrative dispute,
as those which devolved on the IMigeal Tribunal at the lower level.

But, if the aggrieved party is the individual, he hag a right of recourse to
Amparo against the decigion of the Fiscal Tribunal which, for the individual,
is the final arbiter in the case. The Amparo procedure then resumes its funetion
of pronouncing upon the action of the Fiscal Tribunal from the standpoint of
guaranteeing the legality of the proceedings, against the background of individual
rights, as provided for in Article 14 of the Constitution.

However, outside the area of administrative actions subject to ordinary pro-
ceedings (before the judicial authorities) or to annulment broceedings (before
the Fiscal Tribunal), there remains a vast range of administrative activity
broper which is not subject to any method for redressing administratively-
caused disputes, whether judicial or delegated, Within this range, the working
administration preserves its reserved Jurisdiction intact.

Nevertheless, the guarantee contained in Article 16 of the Constitution, allows
the Federal judicial power to intervene even in this area of reserved jurisdiction,
precisely and exclusively by means of the Amparo procedure. It must be em-
phaslzed that there iy no question in this case of Amparo protecting the guarantee
set forth in Article 14, which presupposes the existence of a process consisting
of legal proceedings before the courts—since that presupposition applies in ad-
ministrative matters only where ordinary procecdings are instituted before the
Judicial courts, or annulment proceedings before the administrative tribunal in
“fiscal” matters. But, no such presupposition exists where the act of the working
administration is a formal official one and the law provides no means of chal-
lenging it by litigation——in other words, of bringing it before the Jurisdietional
bodies,

In circumstances where the purpose of Amparo is to provide direct protection,
against the administrative authorities, of the guarantee set forth in Article 16
of the Constitution, without the interposition of any juridical decision between
the act of the administrative authorities and the intervention of the Amparo
judge, the proceedings are a substitute for the normal proceedings in administra-
tive disputes, for which the laws make no provision in administrative matters not
covered by ordinary legal proceedings or by annulment proceedings. The fune-
tion of serving as a substitute for, or replacing, other procedures in administra-
tive matters should be noted as a further additional attribute of the Amparo
procedure.

AMPARO AND DUE PROCESS OF LAW

Due process of law commenced in our ken with Chapter 89 of the Magna Carta
of 1215: “No freeman shall he arrested, or imprisoned, or disseized, or outlawed,
or exiled, or in any way molested ; nor will we procced against him, unless by
the lawful judgment of his peers or by the law of the land.” Four hundred years
later, in the Petition of Right, the phrases “law of the land” and “due proecess
of law” became interchangeable. The Petition of 1628 prayed that “freedom be
imprisoned or detained only by the law of the land, or by due process of law,
and not by the King’s special command without any charge.”

So, for half a milennium or more the concept of due process had been part
of the heritage of the framers of our Constitution, but primarily as a limitation
on the executive and not the legislative branch of government. Tt was thought
that if the King could be forced to act only in accordance with Parliament’s laws,
this would be sufficient protection for individual rights. Tt was not until about
100 years ago in 1855 before our Supreme Court advanced beyond traditional
English concept of due process to hold that it operated not only against the
executive but also on the other departments of Government. Said the Court,
“The article [fifth amendment] is restraint on the legislative as well as on
the executive nad judicial powers of the Government, and cannot be 80 con-
strued as to leave Congress free to make any process ‘due process of law’ by its
mere will.,” ®

#* Murray’s Lessee v. Hoboken Land and Improvement Co., 18 How. 272 (1855).

Approved For Release 2004/01/16 : CIA-RDP70B00338R000200070001-8



Appr?ved For Release 2004/01/1)9 : CIA-RDP70B00338R000200070001-8

The history of the attenpt by sovereigns to impose coercive unilateral will
upon: a free people has bean a never-ending subject of discussion. The precepts
of dye process of law oritinally imposed by courts in the United States upon
quasj-judicial agencies del2gnted with the authority to carry out the will of the
sovereign are frequently obscured Iy the proliferation of governmental agercies
and instrumentalities possiessed of broad administrative functions.

Some safeguards have ncw been erected against arbitrary administrative action,
by the concomitant development of administrative procedures and laws, and
administrative remedies. 'The grievances caused to a certain extent by admin-
istrative decision-making which thwarts due process in the imposition of govern-
mental will, are, however, still many. Whereas the jurisdictional limits of
judidial authorities have Deen and are being continually refined, there has been
no general concentrated eifort, in the United States, to circumscribe the exercise
of arbitrary authority on the administrative level.

Our general doctrine o exhaustion of administrative remedies before being
permitted access to courtss of law,® while good in many respects, has served to
delay the inevitable application of due process of law in the constitutional sense.
It oftentimes occasions hardship to the ‘“qittle man” who can least afford the
delay. Justice delayed to an aggrieved person of low income is not only Jjustice
deniped but often catastropic.

A Imore recent innovation by Government in seeking to escape due process of
law lin imposing its coercive will upon its individual citizens the passing of laws
whidh characterize as ‘“legislative acts” determinations previously made by
administrative boards and agencies. Rules of evidence have been legislated into
effedt whereby through the: use of fictions or presumptions, based on adminis-
trative agency findings, tie conclusions or determinations of a legislative body
are \almost immune to ¢ttack by a person, even though his personal rights
are directly injured and violated.

BY way of illustration, the Health and Safety Code of the State of Califcrnia,
gection 33368, which deals with the subject of Redevelopment Agencies, provides
as follows: '

«“The decision of the legislative body shall be final and conclusive and it shall

thetleafter be conclusivelyr presumed that the project area is a blighted area as
defihed by sections 33031 through 33034 and that all prior proceedings have
been duly and regularly taken.”
Sbetion 28361 (h) of the Health and Safety Code, which gives the individual
citizen the right to appear before the city council to deny the existence of blight
in the proposed project area where his property is located and to show irreg-
ularity of any of the pricr proceedings, can derive little comfort from the prior
section of the law, The individual citizen has the afirmative burden of over-
conting the unilateral determinations made by the Redevelopment Agency. These
determinations are, in practice usually adopted en toto by the city council,
whiech in many urban areas unquestioningly adopts and approves the deter-
mination by the Agency as its own, after oftimes perfunctory public hearings.
The individual citizen wt ose property right is affected has no procedural remedy
to present evidence on the broad issue of ‘“blight” by any right of subpoena, or
acchss to a court of law, until after the conclusive presumptions have attached to
the| legislative action of the city council and an ordinance giving the right to
condemn his property is 1 fait accompli. Action soon follows the ordinance,

e extent to which conclusiveness attaches in administrative determinations
varies directly with questions of fuct. The greatest conclusiveness attaches when
adihinistrators exercise essential governmental power affecting individual
privileges rather than rizhts®
Tf a remedy similar to a writ of Amparo were available to Californians, there
wohld be a limitation on the legislative body to create fictions and presumptions
relating to evidence which in legal effect practically gilences the person whose
indi vidual guarantees mey be involved.

PRESUMPTION OF COMPLIANCE WITH OFFICIAL DUTY AND AMPARO

Redevelopment Agencies in California are singled out only for illustration
of {noperable citizen grievance procedures. There are similar situations regarding

other administrative agencies.

'Anggational Labor Relaticns Board v. Bethlehem Shipbuilding Corporation, 303 U.8. 41
2 pyublic Clearing House V. Qoyne, 194 U.8. 497 (1904).
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A. Redevelopnrent Ageney in California has the power to exproporiate or
condemn the real property of a private person, with the ultimate purpose of
selling it to another private person who, it is intended, will rebuild on it in
fulfillment of and concurrence with the Agency Plan® The major premise upon
which condemnation is permitted is that the area is “blighted” and it is in the
public welfare that it be redeveloped. The Agency is proponent, judge, and jury.
There is weant right of administrative or other appeal, Potential evictees and
property owners in an area to be redeveloped cannot challenge the decision to
“redevelop” a portion of the urban area.”

Under existing rules, there is no guarantee giving a citizen the right to seek
a court injunction against the municipality or Redevelopment Agency, until
his battle is half lost because of the fictions and conclusive presumptions relating
to evidence used as a basis for the determinations made by the Agency or the
city. The lack of objective appraisal is one of the major defects in most present
methods of redressing citizen grievances. “In the best of circumstances, hap-
hazard complaint bandling by . . . public official gives slight assurance that a
grievance will be fully investigated. In the main, complaints are merely passed
along to the officials concerned. Their response may be factual in tone, but
nobody outside the administration is likely to see the file materialg and thus be
able to judge for himself whether the story has been fully and fairly told.” i

A, Redevelopment Agency, which has a probable conflict of interest, as a
proponent of a redevelopment plan, must make a case to get federal funds to
condemn an individual’s property rights. The ‘Agency formulates its own rules
of evidence at hearings under its exclusive control, wherein it gives such mate-
riality or weight to a grievance or challenge to the assumption of “blight” as
it may unilaterally determine.

An’ individual whose real property is to be condemned and/or expropriated,
particularly when it is valuable land on a rising market, should not be without
an available remedy, tantamount to due process, on the basic, fundamental issue
of “blight’ or other issues,

Under Amparo an aggrieved person would scek procedural fairness in accord-
ance with the precepts of due process. Ile would have the immediate right of
subpoena from a court of law to compel the production of evidence in the
possession of the administrative body, city, State or Federal instrumentality.
Under the present Health and Safety Code of the State of California, this right
is reserved by statute to a Redevelopment Agency, which has immediate free
accesy without subpoena or other motion to the services of a municipal Planning
Commission, a 'City Engineer, and other departments of the municipal corpora-
tion, on the basic evaluation of “blight.” The individual property owner does not
have, under the cited code, free or ready access to the services and facilities
above mentioned. Nor does he have the right of subpoena in a court of law
to compel the attendance of witnesses or to compel the production or inspection
of material evidence, which he as a private citizen may specifically need, as
evidence against the conclusions and determinations which the Redevelopment
Agency may make upon matters of fact peculiarly in its possession or in files
of governmental agencies. Consequently, judicial notice of such evidence by a
court of law cannot easily be taken.

The design, scope and magnitude of redevelopment as it may violate the
individual citizen is probably beyond and in excess of his financial ability to
cope. He must pay his own costs and attorney’s fecs to probe into the issues.
Assuming he could later receive a fair market value for his property, these
necessary costs are not included as part of any award he may ultimmately
receive. He could well spend more money in protecting his rights than his ultimate
compensation in damages returns under an action in eminent domain.

Basically, as so well put with reference to another gituation in administra-
tive law, “A citizen should not have to run the gauntlet of a long common law

28 Redevelopment Agencies are created by resolution of a city council. The council or
mayor then selects five persons who form the governing body of the Redevelopment Agency,
in charge of a real-estate business made up- of several clty blocks. They need not be realtors,
have prior business experience or possess qualification other than regidence. Usually . . .
%{egﬁvelogment Agencles are not departments of a city. They are not directly responsible

o the voters.

% Gart V. Cole, 166 F. Supp. 2d 129 (S.D.N.Y,, 1958), att’d. 263 F. 24 244 (2d Cie,
1959), cert. den, 859 U.S. 978 (1859).

193(;6(}(%1111121611, Walter, When Americens Complatn, Harvard University Press, Cambridge,
y B .
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war of attrition merely in order to force the . .. Veteran’s Administration to
provide him with the service to which he ought to be entitled by law.” *

Without an Amparo or similar procedure which in the course of due process
allows an aggrieved party every opportunity to overcome bureaucratic decisions
with presently undisclosed administrative evidence, Californians have no ulti-
mate meaningful remedy.” Under Amparo, if, during the administrative pro-
céedings his constitutional guarantees are procedurally violated, the incividual
does not have to wait until the end of the hearing or case before comrnencing
an appeal. He has immediate access by petition of Amparo to the Federal court
on the constitutional issue involved to interrupt, to interpose Amparo for
decision and remand (iaterrumpir el termino para la interposicion del amparo) ®

!This interruption by the supplementary remedy of injunetion under Amparo
prior to “conclusive presumptions” attaching would be a significant forward step.
When a person’s individual constitutional rights or freedoms are being pro-
cedurally violated, the Amparo concept at once re-establishes the individual
rights of the petitioner and allows the proceedings to continue as to him after
the interruption which would make available to him all of the evidence in ac-
cgrdance with due process of law, ie. a legal proceeding readily, promptly and
cheaply available to defend freedoms and constitutional guarantees.

AMPARO AND CONSTITUTIONAL RIGHTS

The individual guar:ntee of a person’s right of privacy from governmental
invasion of coercion has recently been probed by the U.S. Senate Subcommittee
on Constitutional Rigtts. There is evidence that the Federal government is
sepking to dominate the private lives of its employees in violation of constitu-
tié?nal guarantees, The commlittee’s five year investigation was summed up by
its chairman, Senator Sam Ervin, who said: “Administrative tyranny is self-
generating. Inevitably, each new program arms administrative agencies with
mére money, more autliority, new rules and regulations extending over wider
areas of citizen activitie s.”

The applicability of the Amparo concept to the problem delved into by the
Subcommittee ig obvious. As stated in the Introduction, the purpose of this
publication is to foster debate on its potential use. It would seem to be quite
pertinent to the necessity for restraint on governmental coercion in the invasion
of!individual rights of citizens, by legal remedies through Federal courts.
Sepator Ervin’s comm ftee is apparently searching for a remedy like the
Amparo. If the idea wes also extended to programs administered with the aid
of federal funds or personnel at the state and local level, & major step forward
in:the improvement of citizen grievance redress mechanisms could be accom-
plished. In Mexico, if the President has by decree or legislative authority dele-
gated to lower units of government, authority to execute scts and in the proc-
ess of so doing individual rights are violated, the President, himself, is named
in the Amparo petition as one of the responsible parties (autoridad responsable).
Amparo may then issue, enjoining the executive acts of the President, as well
a8 his delegated subordir ates.

The remedy is intended to be available at the time the overt act by the Gov-
ernment takes place or is announced for implementation. It is not intended that
thé grievances caused Ly bureaucratic behavior be placed in the hands of an
agency or commission for processing through archaic or slow administrative
procedures. Amparo is immediately available in a court of law to enjoin, sus-
pend and set aside acts by the sovereign or his agents, which invade or imperil
the individual guarantens of citizens. without prejudice to the petitioner. It is
quick, well-known, chesp, simple and widely available and thus provides a
positive answer to a cuestion recently raised by U.S. Representative Jack
Edwards of Alabama who asked: “How many people does the bureaucracy run
ovér each day because thoy don't know how to get help?” %

I

3t Wheeler, Harvey, The Restoration of Politics, “Administrative Law and Constitu-
tlonallsm,” Center for the Study of Democratic Institutions, Santa Barbara, California,
February 1966, p, 13.
8 “Meaningful” is deflned as quick, orderly, stmple, Inexpensive, widely-known and
widely available means for tie redress of citizen grievances.
# I'nid. Tomo XXVI, p. 1748,
34 As noted In the Introcuction, it s belleved that this iz the first English language
edugational publeation deal ng solely with the Mexican Amparo,

8 Stevenson, Charles, “Big' Brother Is Here,” Readers Digest, November 1966.
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POLITICAL OFFICE EXCLUDED FROM AMPARO

As in the United States, political office in Mexico is not considered a civil
right. Removals from office are governed by election laws and code. A public
official, as such, in the exercise of his official acts in contradistinction to hig
private acts, does not have the remedy of Amparo to interject between orders

given to him by superior officials and normal obligations to execute them.
AMPARO AND THE JUDICTARY

Mexican Amparo processes are not limited to federal, state and local executive
or administrative agencies but are also available, vis-a-vis the judiciary, In the
United States, if an aggrieved party can present a prima facie case showing that
the ordinary remedy usually involving prolonged appeal time Is not speedy
enough to protect him in his personal or property rights, our “extraordinary writs”
have been developed to the extent that abuse of authority by lower courts
(whether because of arbitrary action or excess jurisdiction) may ordinarily be
treated with by higher courts, The extraordinary writs are available to enjoin
lower courts or quasi-judicial bodies from continued unlawful procedures. They
are not, however, available when the agency or court is proceeding in a lawful
manner, although the cumulative effect of such action on an individual of specific
group of individuals may be to deny individual rights or privileges guaranteed by
the constitution. Amparo, however, is, to redress what Justice Douglas has called
“outrageous acts” committed in a perfectly lawful manner.

CONCLUSION

This exposition of one method complement existing procedures for the redress
of citizen grievances in California’s urban areas, would have served no useful
Dburpose unless the Amparo concept could be interwoven into our system of law
and government, It has already applicability, transferability and adaptability at
least to California.

It would be least useful ag a remedy against grievances within the judicial
branch of Government, but most useful in a myriad of other administrative
circumstances. Even within the judiciary it would have one Important attribute
now lacking in our judicial system. It could afford a supplemental remedy to
dispose of procedural violation of constitutional rights during a trial, without the
need of first trying a long case and afterwards taking up that point on appeal,
A Federal district court could order a lesser court trial suspended insofar as
the basic case ig concerned, order up a hearing on the constitutional point, have
a rapid hearing and remand the matter to the lesser court on the constitutional
violation if it is found to violate an individual’s guarantees. The temporary
suspension of the trial until the alleged violation of individual constitutional
guarantees is adjudicated has not broved onerous, unduly burdensome or cumber-
some in Mexico. The lower court trial judge is not supplanted, nor does he lose
Jurisdiction over the main issue. Under the Amparo process, only the grievance
alleging a denial of individual rights is heard.®

Under Mexican legal rules, failure to break out the alleged violation of in-
dividual privilege or right by asking for Amparo during a court trial is not held
as a bar to later testing of the matter. The aggrieved party reserves his other
constitutional rights to exception during the trial without asking for Amparo
and if the decision be adverse, he may still appeal if he hag specifically reserved
his constitutional exception in the lower court (interponer apelacion o revision).

Additional federal Judges might be needed to carry the extra load created by
adoption of Amparo as a supplemental remedy for the redress of cltizen grievances,
(In Mexico, there are 21 Supreme Court J udges divided into departments relat-
ing to different Specialities). “The requirements of equity point up the need to
create an auxiliary judicial office.” & Other countries have provided for the need
by creating the Ombudsman, the Conseil d’Etat, the Procurator, the Inspector
General and so on through numerous examples. Our own grand jury system
finds some roots in this need. The examples are easy to find because the need
has always arisen wherever administrative functions have become large und
complicated.

8 Ibid. Tomo XTI, p. 328.
8 Wheeler, op, cit., p. 14.
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The| benefits that would result from the creation of new judges in the court
system to perform _Arparo functions would tend to offset the ineffectiveness of
the present varied procedrral processes (or lack of them). Qur constitution,
of course, fixes neither the pumber of courts in the federal system, the number
of jud?ges on the Supreme Court or in the.federal judiclary; these being preroga-
tives bf Congress.® Amaparo would not do away with present grievance pro-

cedur{s and mechanisms, bat would simply supplement them for more effective-

ness By permitting the flexible. interposition of a restraint against violation of
individual guarantees.

Thd goal of equity is no different today than it was when Aristotle defined it to
be the elimination of injustices that may arise from the very generality and
unive:rsality that is the greater virtue of the law.® The difficulty is that our sysiem
of common law, by insistence on precedent and by other characteristies fore-
closed its utilization when applied to administrative regulations.

The complex of local agencies, commissions, governments and districts in
California’s urban areas snd the conglomerate of State and Federal agencies
and instrumentalities has made of urban affairs within these United States a
crazyl quilt of cross-currents and jurisdictional lines. Procedures for the redress
of citizen grievances whick must insure due process of law should be considered
for qudgement in Federal Courts where they most properly belong in today’s con-
dition. The citizen needs 51 equiliberating counterweight to the administrative
state! which has brought with it a geries of fundamental transformations that
have|not yet been accorded jurisprudential recognition. In fullfillment of the
individual freedoms in the federal constitution, it is imperative that possible
administratively-caused gilevances be redressable in quick, inexpensive, avail-
able [manner.

We need institutions wiich will provide an investigating and justice-dispens-
ing funetion, receiving and uncovering citizens’ complaints. The goal is to cease
forcing citizen complaints into an adversary proceeding that pits little man
against big government. "Yho reason why citizens “can’t fight eity hall” is be-
causp of the one versus one concept, with one of the ones holding all the trumps.
The kitizen needs his own protector against administrative acts so that it is no
longer the individual against the government agency but the collectivity func-
tioning through its own potector: the public interest mobilized against possible
bureaucratic despotism.

The basis for setting our course already exists and need only be supplemented

by a|bold approach. The fumparo process, predicated on the Mexican experience,
ought to be considered, ernluated and possibly adapted. Its applicable features
make it ideal to prosecute the jndividual’s case as one involving the public
interest. It could easily e incorporated into our processes for the redress of
citizen grievances in urbar areas.
e need to give fornal constitutional recognition to our distinet system
of qdmini-stra,tive law, encowing it with appropriate controls and suitable re-
dress procedures and then fitting it into the legal order. Amparo processes as
a supplemental remedy could well temper the armor against administratively-
caused citizen grievances Its distinctive assets are many, not the least of which
are! (1) the maintenance of the status quo ante, (2) the unnecessity of con-
sidering each case as a ossible precedent under the doctrine of stare dccisis,
(8) the absence of “presumptive conclusion” insofar as an agency's findings
are|concerned within concepts of due process of law, (4) the summary nature
of the remedy and its assired early hearing by priority status on the court calen-
darj (5) its applicability to all agencies and levels of government, without
exception.

Als 2 final thought, there is room for contemplation of the Amparo process
within the framework oi the recent spate of Supreme Court decisions concern-
ing|individual rights and constitutional guarantees in eriminal proceedings. The
unduly heavy concentra jon of Spanish surname defendants in whose behalf
the| Court has in many ways imposed difficulties on the law enforeement pro-
fession may lead ome to speculate on how beneficial for all concerned, the ac-
cused and society in general, Amparo processes would have becn as a method
to redress possible citizen grievances involving impingement of constitutional
rights in criminal proceedings from apprehension through trial.

33 United States Constituti?n, Article 1, Sectlon 8(9), Article III, Section 1.
. % See esp. Nicomachean Bthics, Book V 4(B), etec.
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CoruMBIA UNIVERSITY. IN THE CI1TY OF NEW YORK,
SouooL oF Law,

New York, N.Y., January 15, 1968.
Hon, EpwaRrp V, LONG,

U.8. Senate,
Washington, D.C.

Dear- SENATOR Loxg: I applawd your initiative in formulating and introducing
S. 1195, establishing an Administrative Ombudsman to inquire into complaints
concerning administrative action or non-actlon in the Social Security Administra-
tion, Veterans' Administration, Internal Revenue Service, and Bureau of Prisons.
An analysis of Congressional mail, which I undertook two years ago, persuades
me that a major share of the grievances communicated to Congressmen by
their constituents do pertain to the functioning of those agencies. In my judg-
ment an Ombudsman of the type you envisage could do much to effect improve-
ments that would forestall many of these grievances in the future.

The bill itself is well conceived and aptly drafted, in my opinion. A few ques-
tions have, however, oceurred to me as I read the proposal.

1. Sec. 3(c) (3) : I am dubious about the desirability of absoluetly disqualify-
ing for the Ombudsman job everyone who has-served in Congress or:in one of the
affected agencies within the preceding five years: I understand'your desire to
arouse public confidence 'that the appointee is not' “biased” or ‘“political” or
simply a deserving ‘lame duck.” But your exclusionary provision would dis-
qualify seme extremely able people, I believe that your purpose could be aecom-
plished without quite so sweeping a. disqualification.

2. See. 3(d): I do not believe that the Ombudsman should be barred by law
from actively participating in community affairs. I agree that the Ombudsman
should not be a person who aspires to high elective office, but I would allow him
(if he wanted) to be a candidate for a suburban school board or other local office.
In sum,; I would be inclined to leave a great-deal to the Ombudsman’s own sense
of decorum ; if he is good enough to be appointed in the first place, he is likely to
have sufficiently: sound judgment to avoid entanglements that would lower the
esteem in which he is held.

8. Sec. 3(g) : Your bill authorizes the Ombudsman ‘“to charge a nominal fee
for the investigation of complaints,” Only New Zealand, among present ombuds-
man-served nations, has a provision for fees; and so far ag I'can discover, nobody
in- New Zealand or elsewhere now thinks that a fee is desirable. I would leave
out this provision, even though I recognize you propose merely to authorize
rather than to command a filing fee,

4, Sec. 4(c) : An unqualified requirement that the Ombudsman state reasons
whenever he decides not to investigate strikes me as unwise, Sometimes com-
plaints are so captious or so -extreme as to suggest the existence of psychiatric
problems in the senders. I recall having seen in the Finnish Ombudsman’s office
a complaint to the effect that the President of I'inland persistently followed
the complainant wherever he went, day and night, much to the embarrassment
of the complainant, who asked the Ombudsman to tell the President to stop.
Should the Ombudsman. be compelled by law to inform the complainant of his
reasons for mnot investigating a complaint of that nature? Another aspect of
section 4(¢) also seems to me to be undesirable. I refer to the requirement that
the Ombudsman, If he does decide to investigate a grievance, must give writ-
ten notice of that fact to the complainant and to the agency involved. This in-
flexible requirement will make for unproductive paper work without any
compensating advantage.

5. Sec. 6(c) and scc. 7(b) : These two sections direct the Ombudsman to submit
materials to the Chairman of the Administrative Conference. I think it unwise
to retain these directions because they may be regarded as intimating that the
Ombudsman: is somehow a subordinate or auxiliary of the Administrative Con-
ference’s chief officer. I agree that many of the Ombudsman’s findings may be of
interest to the Administrative Conference, just as they may perhaps be of interest
to other governmental agencies. But I would trust the Ombudsman’s judgment
to identify those with whom he should communicate.

8. Sec. 7(a) : This section tells the Ombudsman to inform the Department of
Justice whenever he determines that a public servant “has been guilty of a breach
of duty or misconduct.” The instruction is too narrow. Some but certainly not
all neglectful or wrongful acts may have criminal connotations, and should
therefore be brought to the notice of a law enforcement agency. Many acts that
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have no element of criminality may nevertheless warrant disciplinary proceed-

ingy
man

or some other personiel action. Hence I would simply instruct the Ombuds-
to “refer the matter to the appropriate authorities,” leaving to him the

question of whether in a particular instance the “appropriate authorities” are

the

May I repeat, in closing, that S. 1195 impresses me most favorably. The sug-.

epartment of Justice or someone else.

gestions I have made conzern minor points that do not affect the core of your
proposal, :

Sincerely yours.
WALTER GELLHORN,

Betts Professor of Law.

NATIONAL FEDERATION OF THE BLIND,
Washington, D.O., January 29, 1968.

Hon. Epwazp V. Loxg,
Cheirman, Subcommittec on Administrative Practices and Procedures, Commitice

an the Judiciary, U.8. Henate, Washington, D.C.

DearR MR, CHAIRMAN: .At the time your committee resumes holding public

hear
man
cies

ings on 8. 1195, your )5ill to establish the Office of Administrative Ombuds-
to investigate administrative practices and procedures of selected agen-
of the United States, :he National Federation of the Blind requests the op-

portunity to appear and prasent testimony in support of this proposed legislation.

The National Federation of the Blind is a nationwide organization with a
membership primarily of blind persons.

Ags you well know, Congress has created certain federal programs for the
benefit and assistance of pe‘sons disabled by loss of sight.

Some of these programs are administered by federal agencies, while others

are administered by state agencies with the participating financial support:and-

undex the over-all direction of federal agencies.

Such programs as. the Sicial Security-based Disability Insurance, Ald to the
Blind} Vocational Rehabilitation, the Vending Stand Program under the Ran-
dolph-Sheppard Act, and Books for the Blind and Physically Handicapped, have
a8 their sole purpose, the providing of financial help or services to physically
disabled men and women, tg blind men and women.

Yet) too often, when blind people apply to such programs for aid and assistance,

they

encounter unjustifiable rejection, protracted delays, inadequate assistance,

or services of poor quality.

W
into

e of the National Federation of the Blind believe that enactment of 8. 1195
law with the establisbment of the Office of. Administrative Ombudsman to

serve ias a high-level special pleader for ordinary citizens in their dealings with
Government would be of irameasurable benefit.

To the National Federati mx of the Blind, to blind persons, it would mean there
would be a known and reccgnized resource and authority to turn to when seem-
ingly needless obstacles, and seemingly ceaseless delays, prevent them from
obtairing the help and ser7ices they believe Congress intended for them when

they
buds

created such programs.

We (of the National Fed:ration of the Blind believe an Administrative Om-

an with the authority to investigate and adjudicate difficulties, would

serve,: too, as a Damocleaas Sword, and should result, not only in the more
expeditious solving of man;7 problenis not now solved or only solved now after

long

delays, but the mere existence of the Ombudsman should result in improved

adminjstration of federal programs.

Sincerely yours, ¥ PN
oHN F. NAGLE,

Chief, Washington Ofice.

SAN Francisco, CALIF., March 1}, 1967.

Hon. EpwARrp V. LoNg,
Senatd Office Bullding,
Washington, D.C. ;
My DEAR SENATOR: I hava read with much interest your press release stating

that
man

you have introduced legislation providing for the appointment of an Ombuds-
of the United States. This is, as you point out, a step in the right direction.

However, the Ombudsman should have jurisdiction to investigate the judiciary,

Appr

i
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as in Sweden. I have been a Jjudge of the Superior Court of California and have
served twenty-five years in both the federal and state service and I can say that
there should be such an office as Ombudsman in each jurisdiction and should
extend to the judiciary. I am one who does not believe that lawers and judges
are competent to discipline themselves. No man, high or low, wise or stupid, who
is competent to discipline himself.

In light of the very sorry experience we have had with the lack of implementa-
tion of the Administrative Conference of the United States, because of the
failure of the President to appoint a chairman thereof, after nearly three years,
I wonder why you prescribe that the Ombudsman be appointed by the President,
At the very least, he should be appointed with the advice and consent of the
Senate, Article IT of the Constitution of the United States, notwithstanding, I
maintain that the Ombudsman could, lawfully, be appointed: by the Congress with-
out any reference to the President. The Congress has such inherent power to
appoint an officer of this nature. Turning this thing over to the President would
be like throwing it out the window. The Administrative Conference experience is
illuminating,

With every good wish, I am,

Cordially yours,
EveErErT C. MOKEAGE.

SAN FRANCISCO, CALIR., March 28, 1967.

How. Epwarp V. Lone,

Chairman, Subcommitiee on Administrative Practice and Procedure, Committee
on the Judiciary, Senate of the United States, Senate Office Building, Wash-
ington, D.O.

My DrAr SENATOR: I have your letter of March 20, 1967, wherein you request
my consent to the inclusion of my letter of Mareh 14, 1967, in the record of your
subcommittee, I am happy to have you so include my letter.

After reading your bill—§, 1195—creating the office of Ombudsman, I want
to congratulate you for doing a very thorough job. Some contend that the crea-
tion of such an office is a reflection upon the integrity of the existing agencies.
Nothing could be further from the truth, No social compact should exist without
there being a general inspector associated therewith, Even the military has a
general ingpector. All power corrupts but absolute power corrupts ahsolutely.
No man is so wise and good that he may safely be trusted to discipline himself.

While I realize the difficulty of extending the Jurisdiction of the Ombudsman
to the judiciary, I must say that the federal Judiciary, of all public officials, needs
this type of discipline. The most arbitrary and arrogant of all judicial officers
are to be found in the federal judiclary. While I would be the first to contend
that the present Judicial Conference of the United States, constitutes a great
improvement of what went before, still, I contend that judges should not be
exclusively permitted to discipline themselves, Human natire shouts out against
such heresy in government. In this regard, I am a disciple of the great Jefferson,
who knew his federal judges. Every judiclary in this land should have an
Ombudsman to watch over it,

Should you care to include this letter in your record, you are authorized to do
so. What I have said comes from more than forty years at the bar, twenty-five
years of which were spent in public service, both judicial and administrative and
in both federal and state jurisdictions.

‘With all good wishes, I am,

Cordially yours,
EvereTT C, MOKEACE.

O
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